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EDITORIAL DEPARTMENT NOTE 


Since the Robinson-Patman Act was passed in 1936, account- 
ants have been awaiting a case which would provide some 
indication of the types of distribution cost analysis which the 
Federal Trade Commission would find acceptable in the de- 
fense of price differentials. While a cost defense was involved 
in the Bird & Son-Montgomery Ward case, the cost analysis 
in that case was not subject to c1 tical attack by the Commission, 
probably because there was such a clear showing of cost justi- 
fication in the anaylsis submitted. More recently a temporary 
conclusion (there is still the possibility of an appeal) was reached 
in a case which promises to be a leading one so far as distribu- 
tion costs under the Robinson-Patman Act are concerned. This 
was the case involving Standard Brands, Inc., and Standard 
Brands of California on which the Commission issued a report 
and order on June 15, 1939. We are fortunate in being able 
to present to N. A. C. A. members in this issue of the Bulletin, 
a summary of the facts and findings in this case, particularly 
as they relate to distribution cost analysis, together with the 
author’s conclusions. 

The author of this article, Dr. Herbert F. Taggart, is Pro- 
fessor of Accounting at the University of Michigan. Pro- 
fessor Taggart will be recalled as one of the participants in the 
panel discussion of the Robinson-Patman Act at the Chicago 
convention. In addition to his teaching, he has served as Chief 
of the Cost Accounting Unit of the National Recovery Adminis- 
tration and as Consultant on Distribution Costs with the 
Bureau of Foreign and Domestic Commerce in Washington. He 
has written extensively on cost accounting topics, his most 
recent contribution being a manual on “Distribution Cost 
Accounting for Wholesalers” prepared for the Bureau of 
Foreign and Domestic Commerce. Professor Taggart is espe- 
cially well qualified from training and experience to present 
this rather involved case. 


Articles published in the Bulletin -present many different 
viewpoints. In publishing them the Association is not spon- 
soring the views expressed, but is endeavoring to provide for 
its members material which will be helpful and stimulating. 
Constructive comments are welcomed and will be published in 
the Forum Section of the Bulletin. 


COPYRIGHTED BY THE 


NATIONAL ASSOCIATION OF 
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THE STANDARD BRANDS CASE 


By Herbert F. Taggart, Professor of Accounting, 
University of Michigan, Ann Arbor, Mich. 


N June 15, 1939, the Federal Trade Commission issued a re- 
port and order in the complaint against Standard Brands In- 
corporated and Standard Brands of California which brought to a 
temporary conclusion a case which, for a period of nearly three 
years, has attracted the attention of accountants, attorneys and 
others interested in the administration of the Robinson-Patman 
Act. A chronology of the case throws some light on the amount of 
deliberation which was necessary in order to arrive at a decision. 
The original complaint was issued on November 21, 1936. The 
respondents filed their answers on January 29, 1937. The taking 
of testimony began on March 8, 1937, and hearings continued dur- 
ing March, April, May and June. As a result of certain facts 
brought out in the hearings, the complaint was amended on June 
15, 1937; at the same time, the record was announced to be formally 
closed and the Commission denied motions of the respondents for 
dismissal. On July 7 the trial examiner filed his report upon the 
facts, and in August the Commission’s attorneys filed their brief. 
It appeared that the case would soon be brought to a conclusion. 
Up to this point, the cost issue had not been raised in the pro- 
ceedings ; however, the respondents had instituted cost studies early 
in 1937, and on September 16 they filed papers moving to reopen 
the proceedings for the taking of testimony on the cost justification 
issue. This motion was granted and testimony concerning costs 
was introduced in a series of hearings which were concluded on 
March 4, 1938. Thereafter briefs were filed by the respondents 
and the Commission and the trial examiner filed a supplemental re- 
port on the cost issue. Final arguments were completed in January, 
1939, and the Commission’s report and order were issued on June 
15, 1939. In contrast to the usual brief report on cases before the 
Federal Trade Commission, this report consists of forty-nine 
single-spaced typewritten pages, and in it the Commission took 
pains to cover the issue of cost justification in a very thoroughgo- 
ing fashion. 
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The Complaint 


The original complaint dealt with both bakers’ yeast and foil 
yeast, the former being the yeast used by commercial bakers in the 
making of bread and other baked goods, and the latter being the 
familiar small pieces of yeast sold in foil wrappers by grocery stores. 
Since the complaint dealing with foil yeast was dismissed by the 
Commission without raising the cost issue, it will be ignored here- 
after. The complaint with regard to bakers’ yeast was based on the 
alleged illegal discrimination in price resulting from the use by 
Standard Brands of a price schedule which granted substantial 
quantity discounts. This schedule follows as Table 1. 


TABLE I—STANDARD BRANDS 
Price SCHEDULE FoR BAKERS’ YEAST 


Effective Discount 


Price per Pound Per Cent from 
Pounds per Month (In Cents) 25 Cent Price 
I to 149 25 

I50to 299 23 8 
300 to 499 22 I2 
500to 999 21 16 
1,000 to 1,499 20 20 
1,500 to 2,999 19 24 
3,000 to 4,999 18 28 
5,000 to 7,499 17 2 
7,500 to 9,999 16 . 36 
10,000 to 49,999 14/2 42 
50,000 and up 14 44 


The poundages represented not monthly purchases by Standard 
Brands’ customers, but rather their monthly consumption, whether 
or not the yeast was purchased from Standard Brands. In other 
words, the quantity discounts were based on the customers’ poten- 
tials rather than on their actual purchases. Furthermore, in case a 
customer had more than one bakery, his consumption in all bakeries 
was added together for purposes of determining the price bracket 
into which he should fall. It was developed also during the hear- 
ings that the price brackets were not strictly adhered to, with the 
result that certain customers who, according to the schedule, should 
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be paying, say, 20 cents a pound for their yeast were actually pay- 
ing 19 cents or less. Such off-scale selling usually came about, ac- 
cording to the respondents’ testimony, as a result of a decline in the 
baker’s business without a corresponding increase in the price 
which he paid for yeast. This feature of the case was the basis for 


the amendment to the complaint. 


Character of Discriminations 


The Commission analyzed the discriminations in the final report 


as follows: 


By selling bakers’ yeast as the respondents do, even assuming that 
the differentials in price as set forth in said Schedule A could be justified 
by reason of the differences in the costs of delivering the respective 
quantities as set forth in said Schedule, they are discriminating in price 
between different purchasers by deviating from this Schedule. Such 
discriminations in price are as follows: 

(a) Between customers who purchase all of their requiremeats of 
yeast from the respondents and those who purchase some but not all of 
their requirements of yeast from the respondents ; 

(b) Between customers who purchase some but not all of their re- 
quirements of yeast from respondents and other customers who pur- 
chase some but not all of their requirements of yeast from the re- 
spondents ; 

(c) Between customers who purchase any or all of their revuire- 
ments of yeast from respondents and others who also purchase any or 
all of their requirements of yeast from respondents, both of whom are in 
the same quantity bracket, or in other words, those who purchase “off 
; and, 


” 


scale 

(d) By selling at prices based on total consumption irrespective of 
the number or quantity of the individual deliveries. 

As to (a), that is, discrimination in price between customers who 
purchase all of their requirements of yeast from the respondents and 
those who purchase part of their requirements of yeast from the re- 
spondents, for example, a customer whose requirements of yeast is 
4,500 pounds a month and who purchased this entire amount from 
respondents pays, according to scale, 18¢ per pound, whereas, another 
customer whose requirements of yeast are 7,500 pounds per month and 
who purchased only 4,500 pounds from the respondents pays only 16¢ 
per pound for the 4,500 pounds purchased from the respondents. Like- 
wise, this same customer would be discriminated against with respect 
to another customer having the same monthly requirements of 4,500 
pounds but who only purchased 500 pounds from the respondents. Such 
a customer, because his monthly requirements of yeast were 4,500 
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pounds would pay the respondents only 18¢ per pound for the 500 pounds 
purchased from them 

As to (b), that is, between customers who purchase some, but not 
all, of their requirements of yeast from the respondents, and other 
customers who also purchase some, but not all, of their requirements 
of yeast from the respondents, discriminations are brought about in 
the following manner: The customer whose requirements are 4,500 
pounds per month and who purchases 500 pounds of this from the re- 
spondents, pays according to scale for that 500 pounds 18¢ per pound, 
while another customer whose requirements are 1,000 pounds per month 
and who purchases from the respondents only 500 pounds pays the 
respondents 20¢ per pound for that 500 pounds because his requirements 
are only 1,000 pounds per month. 

As to (c), respondents discriminate between certain customers within 
a definite quantity bracket by selling to some customers at so-called 
off-scale prices. The larger customers purchasing their yeast at the 
14¢ price, by consuming less than the required quantity to entitle them 
to this price, are granted this concession only by the central office. 
Division managers may sell below scale with smaller customers but 
never more than 2¢ to 3¢ off scale. The larger customers of the re- 
spondents purchasing at off-scale prices are Grocers Baking Company, 
Louisville, Kentucky; Hathaway Bakeries, Inc., Cambridge, Massa- 
chusetts; National Baking Company and Peterson Baking Company 
of Omaha, Nebraska; Pechter Baking Company, New York, New York; 
and M & M Baking Company, Dover, New Hampshire. About 16% 
of the customers served by the respondents’ agency at Minneapolis, Min- 
nesota, purchase at off-scale prices, while in the New York City area 
about 35% of the customers in the 3,000 to 5,000 pound class pay less 
than the price scale of 18¢ per pound. 

As to (d), discrimination is brought about by respondents selling 
to their customers on the basis of total consumption or purchases 
irrespective of the number or quantity of ‘the individual deliveries. 
The Great Atlantic and Pacific Tea Company had a total national con- 
sumption per month of respondents’ yeast ranging from 451,550 pounds 
for July, 1936, to 403,625 pounds for January, 1937. These amounts 
were delivered from the respondents’ various agencies to 37 bakeries 
in as many locations from Louisiana to Iowa and Maine, in quantities 
ranging from 30,400 pounds delivered at Pittsburgh, Pennsylvania, in 
July, 1936, to 2,200 pounds delivered at New Orleans, Louisiana, in 
September, 1936. At no individual bakery of this customer is 50,000 
pounds delivered in one month. In proportion to the quantities delivered 
to the respective bakeries, according to the scale of prices as set forth 
in Schedule A, the quantities delivered to 23 of the bakeries should be 
in the 14%4¢ price bracket, to 8 in the 16¢ price bracket, to 4 in the 
17¢ price bracket, to 1 in the 18¢ price bracket and to 1 in the 19¢ price 
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bracket. However, this customer pays 14¢ per pound for all of its 
yeast. 

The Continental Baking Corporation had a total national consump- 
tion per month of respondents’ yeast in quantities ranging from 613,885 
pounds for December, 1936, to 565,694 for August, 1936. This was 
delivered from respondents’ various agencies monthly from July, 1936, 
to January, 1937, to 71 bakeries of this customer in as many different 
locations from Massachusetts to California and Texas in quantities 
ranging from 45,700 pounds delivered at Detroit, Michigan, during 
December, 1936, to 2,515 pounds delivered at Waterbury, Connecticut, 
in November, 1936. At no one of these bakeries was 50,000 pounds 
delivered in one month. Based upon the quantities delivered at the 
respective 71 bakeries, according to price scale as set forth in Schedule 
A, the quantities delivered to 21 of the bakeries should be in the 14%4¢ 
price bracket, to 9 in the 16¢ price bracket, to 20 in the 17¢ price 
bracket, to 18 in the 18¢ price bracket and to 3 in the 19¢ price bracket. 
However, this customer purchases its yeast at 14¢ per pound. 

The Federal Bakeries, Inc., with 78 branches located over the entire 
country have purchased their yeast at a price of 15¢ per pound although 
the monthly deliveries to the respective branches do not exceed 200 
pounds. 

By this method of selling yeast, independent dealers operating a 
single plant are obligated to pay a great deal more for yeast than large 
chains operating several bakeries and who, with a single plant in the 
same area as the independent, may receive the same quantities of yeast 
at that particular branch as the independent dealer receives. The ex 
tent to which such a discrimination reaches is indicated in the case of 
Federal Bakeries, Inc., who, because it has 78 bakeries located over the 
entire country, and its total national consumption is in excess of 10,000 
pounds, purchases its yeast at 15¢ a pound, although the quantity 
delivered to the respective branches does not exceed 200 pounds 
per month, whereas individual customers purchasing only 200 
pounds per month are obligated to pay, according to scale, 23¢ per 
pound. Likewise, the Continental Baking Company with 71 bakeries 
located over the entire country, under this method, in the course of one 
year made a saving in excess of $116,000. That is, assuming that this 
customer paid the prices set out on the price scale for the quantities 
delivered at its respective branches, it would have paid for its yeast 
$116,000 more than it did pay in the course of a year. There was in 
this case a discrimination in favor of Continental Baking Company of 
$116,000 as against customers paying the scale prices. The same advan- 
tages were extended by respondents to those chains whose operations 
are sectional in scope, such as Hathaway Bakeries, Inc., and the First 
National Stores. 
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It is to be noted that the discriminations thus described are quite 
apart from and in addition to the fundamental discrimination in- 
volved in merely selling on the basis of the price scale. 


The Cease and Desist Order 
The Commission’s order to cease and desist reads as follows: 


IT IS ORDERED that the respondents, Standard Brands Incorpo- 
rated and Standard Brands of California, their officers, representatives, 
agents, and employees, directly or indirectly, in connection with the 
offering for sale, sale and distribution of bakers’ yeast in interstate 
commerce, or in the District of Columbia, do forthwith cease and desist 
from discriminating in price between different purchasers of bakers’ 
yeast of like grade and quality, either directly or indirectly: 


(1) By selling said bakers’ yeast at different prices based upon the 
total quantity or volume purchased or required monthly by the respective 
purchasers, as set forth in Schedule A of Paragraph Ten of said find- 
ings of fact [Table 1, above]; 


(2) By selling said bakers’ yeast at different prices based upon the 
total quantity or volume purchased (whether from the respondents or 
from any other source) over a period of time by the respective pur- 
chasers, where the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of com- 
merce in which respondents or any of their customers are engaged, of 
to injure, destroy or prevent competition with respondents or any of 
their customers, except where said differentials in price, based upon the 
quantities or volume purchased from the respondents during such 
period of time by said respective purchasers, make only due allowance 
for differences in the cost of manufacture, sale or delivery resulting 
from the differing methods or quantities in which such bakers’ yeast is 
to such purchasers sold or delivered during the period of time for 
which such differentials are allowed ; 


(3) By means of price differences resulting from selling said bakers’ 
yeast to a single purchaser at prices based upon the total quantity 
or volume purchased (whether from the respondents or from any other 
source) during a period of time by such purchaser, irrespective of the 
quantities or volume delivered by the respondents to the separate 
plants, factories, bakeries, or warehouses of such purchaser, where the 
effect of such discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce in which re- 
spondents or any of their customers are engaged, or to injure, destroy 
or prevent competition with respondents or any of their customers, 
except where said differentials in price make only due allowance 


for differences in the cost of manufacture, sale or delivery resulting 
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from the differing methods or quantities in which said bakers’ yeast 
is to such purchasers sold or delivered; 

(4) By selling said bakers’ yeast to certain of such purchasers at 
so-called “off-scale” prices as described in Paragraph Twelve of said 
findings of fact, even though the differentials in price of any given 
price scale make only due allowance for differences in the cost of manu- 
facture, sale or delivery resulting from the differing methods or quanti- 
ties in which said bakers’ yeast is to such purchasers sold or delivered 
during the period of time for which such differentials in price are 
allowed. 


This order is very sweeping in character and if complied with 
means a thorough overhauling of the selling and price policies of 
the respondents. In issuing this order, the Commission dismissed 
the arguments of Standard Brands to the effect that their price 
policies resulted in no injury to competition of the sort intended by 
the Robinson-Patman Act; that some or all of them were necessi- 
tated by factors of competition ; that the quantity discounts granted 
were justified by differences in cost of sale and delivery to the sev- 
eral customer-volume groups ; and, finally, that the sales of bakers’ 
yeast were intrastate transactions and therefore did not come under 


the power of Congress to regulate. 


Defenses Other Than Cost Justification: Intrastate Commerce 


3efore going into the cost accounting aspects of the case, it may 
be well to regard the other phases briefly. As to the last point in 
order above, it seems very unlikely, in view of recent trends in de- 
cisions, that the United States Supreme Court would hold that 
Standard Brands is not engaged in interstate commerce. Standard 
Brands’ contention was that the yeast, after being manufactured, 
comes to rest in their warehouses and becomes thereafter a part of 
intrastate commerce, since sales are made, not on the basis of con- 
tracts with customers, but solely on the basis of day-to-day orders 
received and filled by driver-salesmen. In many cases, the trans- 
actions are fully completed on the spot, including collection of the 
proceeds. However, this argument sounds rather legalistic to the 
lay observer and it seems scarcely likely that it will bear much 
weight if the Commission’s order is appealed. 
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Injury to Competition 

The opposing arguments with regard to injury to competition 
are most interesting. The Commission in this case relied upon the 
precise language of the Robinson-Patman Act, which forbids price 
discriminations whose effect “may be substantially to lessen com- 
petition,” and so forth. The Commission’s attorneys produced no 
evidence of actual injury to competition, but instead attempted to 
show that the discrimination complained against might result in 
such injuries. Specifically, they argued that purchasers of yeast at 
low prices could use the money thus saved in carrying on competi- 
tive activities. The Commission found that these savings could “be 
used for periodical reductions in price or increase in service, sales 
effort and sales appeal, all of which operate to the disadvantage oi 
the bakers against whom these discriminations are employed.” The 
maximum differential in cost per pound of bread produced by the 
11 cent range between the highest and lowest prices for yeast was 
found to be approximately one-seventh of a cent. This amount 
could not of course be used as basis of permanent price reductions, 
but it seemed to the Commission to be enough that savings on large- 
volume purchases of yeast could be used for temporary or local 
price cuts, or for trade promotion activities which could not be af- 
forded by bakers who had to pay the higher prices for yeast. The 
amounts of savings available for such purposes are shown in an 
extreme case in the Commission’s report in the following way : 

As a result of selling bakers’ yeast, according to this price scale, 
customers purchasing at the most favorable price of 14¢ per pound, 
such as the Great Atlantic and Pacific Tea Company which purchases 
five million pounds in one year, in the course of that time they pay the 
following amounts less for the quantities purchased by them than is paid 
for the same quantity purchased and delivered to customers in the other 


quantity brackets 


$ 25,000 less than 1454 cent customers 


100,000 16 

150,000 ™ 5 17 

200,000 “ “18 7 ‘5 
250,000 “ “ 19 “ 
300,000 “ = >) si ” 
350,000 “ “ él re si 
400,000 “ “ #2 % a 
$50,000 “ ' 2 " ' 
550,000 “ a 25 . - 
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This procedure contrasts sharply with that followed in the case 
of Bird and Son, in which attempts were made by the Commis 
sion’s attorneys to show actual injury to competition. In this case 
hearings were held in various parts of the country at which retail 
ers of floor coverings were invited to testify in an attempt to show 
that their potential customers, after making price comparisons, 
were refusing to buy from them and were buying instead from the 
Montgomery Ward retail stores which were in that case the bene- 
ficiaries of relatively low prices on linoleum. This effort in the 
Bird case was a dismal failure and, perhaps as a result, no such 
attempt to show actual injury was made in the Standard Brands 
case. 

To the Commission’s arguments concerning potential injury to 
competition, the respondents’ reply took several forms. They in- 
sisted that the Commission's attorneys had failed to show that the 
potential injury to competition was substantial, as required by the 
language of the Act. Whatever injury there might be, in other 
words, was so minor that the price discriminations complained 
against could not be held to be illegal on account of it. In the sec- 
ond place, they introduced evidence to show that over a period of 
years the number of baking establishments, and especially the num- 
ber of small bakers, had shown a substantial increase. This, they 
argued, was proof that the small bakers were at no serious disad- 
vantage in comparison to the large ones. Finally, the respondents 
introduced evidence of their extensive activities in promoting the 
sale of bakery products and in assisting bakers to get started in 
business and to solve technical baking and merchandising prob- 
lems. They argued that small bakers profited by these activities to 
a much greater extent than large bakers who had their own test- 
ing laboratories, advertising agencies, and so forth, and that this 
fact offset any possible disadvantage resulting from the higher 
prices which small bakers paid for their yeast. Standard Brands 
brought in extensive exhibits showing that yeast was available 
in all parts of the country at lower prices than their own, and still 
bakers preferred to patronize Standard Brands and to pay higher 
prices than they could have paid for yeast of presumably the 
same character and quality. This preference, it was argued, 
showed that Standard Brands’ customers appreciated the value of 
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the services which Standard Brands rendered and that they, at 
least, did not feel that their competitive position was affected by 
Standard Brands’ price schedule. 

Overruling all these arguments, the Commission’s report on in- 
jury to competition reads as follows: 


Respondents’ scale prices had the effect of enabling large bakeries 
and chains to make large and substantial savings which they may employ 
in the keen competition shown to exist between them and the smaller 
bakeries. The differential in the prices charged for yeast results in 
increasing the cost of producing a single pound of bread by one-seventh 
of a cent as between the baker paying 14¢ per pound for yeast and the 
one paying 25¢ per pound. This difference was shown to be sub- 
stantial since the average margin of profit even for a large producer 
is only three-tenths of a cent per pound, that is, the effect of the price 
differential is to increase the profit of the large bakery approximately 
one-third and produce a competitive disadvantage to the bakery equal 
to, if not in excess of, this proportion. While this disparity appears 
greater per unit as between the extreme price brackets, its effect is in- 
creased in total volume as between the medium and lower price brackets, 
and the baker taking 1,499 pounds of yeast per month and paying the 
scale price of 20¢ per pound would be discriminated against in sum of 
approximately $1,080 per year as compared with the baker who pays 
14¢ per pound for yeast. In this case, there is a smaller per-loaf cast 
differential but a larger total amount is involved. 

The advantage to the purchasers of yeast at lower prices may be 
reflected in many different ways in the lessening or injuring of com- 
petition, inasmuch as it can be used for periodical reductions in price 
or increase in service, sales effort, and sales appeal, all of which operate 
to the disadvantage of the bakers against whom these discriminations 
are employed. While the one-seventh of a ‘cent cost differential was 
shown to be a maximum between customers paying the highest and the 
lowest prices, the evidence shows, and we find, that this maximum 
differential obtained between a substantial number of large and small 
bakers and that a smaller but still substantial cost differential obtained 
between a large number of other competing bakeries. In view of the 
fact that bread is sold in large quantities and on close margins of profit, 
as shown abundantly in the record and elsewhere in these findings, such 
margins are substantial and are material and vital factors of com- 
petition. 

The respondents do not deny selling bakers’ yeast at the differentials 
in price charged in the complaint, and the evidence shows, and we find, 
that the effect of such discriminations in price is and may be substan- 
tially to lessen competition and tend to create a monopoly in the sale 
and distribution of bread and allied products in the respective lines of 
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commerce in which respondents and their customers, receiving the bene- 
fit of such discriminatory prices, are engaged, and to injure, destroy or 
prevent competition with customers receiving the benefit of such dis- 
crimination. 

The Meeting of Competition 

The Robinson-Patman Act provides that price discriminations 
otherwise illegal may be justified by the necessity of meeting com- 
petition. The respondents in this case insisted that competition 
forced them into a number of their pricing methods. Specifically, 
the basing of quantity discounts on total consumption, rather than 
on quantities actually purchased, was claimed to be a custom in the 
trade from which Standard Brands could not very easily depart. 
The making of a single price to an organization based on its en- 
tire purchases, regardless of the fact that deliveries must be made 
in diverse places and in relatively small quantities was said to be 
necessary in order to retain the business of such organizations. 
Selling off-scale was claimed to be entirely the result of com- 
petitive factors. Where a customer had been granted a certain 
price on the basis of a certain consumption, he would be extremely 
apt to desert Standard Brands for another supplier if, when his 
volume dropped off, Standard Brands insisted on putting him into 
a higher price bracket. 

These arguments and the evidence to support them were 
brushed aside by the Commission, which ruled that none of the 
price discriminations complained of were justified as meeting 
competition. “Evidence offered by respondents,” says the Com- 
mission’s report, “shows clearly that competitive and other con- 
siderations were the bases of its general price policy pursued in 
a process of outstripping competitors, and it was not shown that 
price situations in which respondents found themselves were not 
of their own making.” 

Cost Analysis in the Bird and Son Case 

Before getting into the intricacies of cost justification as pre- 
sented in the Standard Brands case, it seems desirable to give as 
a basis for comparison and contrast the cost analysis used in the 
Bird and Son-Montgomery Ward case. These two, namely, the 
Standard Brands and Bird cases, are the only cases thus far de- 
cided by the Federal Trade Commission under the Robinson-Pat- 
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man Act which have involved an analysis of distribution costs. 
In contrast to the Standard Brands case, the Bird and Son case 
was relatively simple. Bird and Son and their sales subsidiary, 
the Bird Floor Covering Sales Corporation, were accused of dis- 
criminating against independent retailers in their sales of linoleum 
to the retail units of Montgomery Ward and Company. The dis- 
criminations complained against ranged generally below 20 per 
cent of the prices charged to independent retailers. In contrast, 
the cost of selling to these retailers amounted to 47.1 per cent of 
net sales, whereas the cost of selling to mail-order houses was only 
18.6 per cent of sales—a difference of 28.5 per cent. On the basis 
of this computation, the discriminations were fully justified. 

Table 2 shows in detail the analysis of sales and costs which 
was presented to the Federal Trade Commission in this case. The 
methods of cost analysis used were checked by accountants for 
the Commission and, although not necessarily approved, were not 
disapproved. It seems fairly obvious in this case that almost any 
method of cost analysis which might have been used other than a 
simple allocation on the basis of dollar sales would have shown a 
cost difference sufficiently large to justify the discriminations. 
This may have had something to do with the failure of the Com- 
mission to treat the cost analysis in a more critical fashion. Care- 
ful examination of Table 2 will reveal that certain cost alloca- 
tions were somewhat crude and that more accurate bases, in theory 
at least, might have been used. However, in most of these cases, 
the use of more accurate bases would have. involved the expendi- 
ture of a much greater amount of time and money than was 
necessary to attain the desired end. From a pragmatic stand- 
point, therefore, the analysis can scarcely be criticized. This 
cost analysis contrasts with that in the Standard Brands case in 
two very important respects. The first is that the problem was 
almost infinitely simpler, and the second, that the result was a 
clear showing of cost justification. Not only was the Standard 
Brands analysis very much harder to carry through, as will be 
amply demonstrated, but the justification of price differentials 
which resulted (in the estimation of the respondents) was such 
a nip-and-tuck affair that the Commissioner’s attorneys and ac 
countants found a fertile field for criticism. 
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Standard Brands’ Business 


A description of Standard Brands’ methods of doing business 
is a necessary background for an understanding of the distribu- 
tion cost analysis procedure. Standard Brands is a consolidation 
of the former Fleischmann Company and a number of other com- 
panies in the food field. Bakers’ yeast and several other products 
are sold by the so-called “wagon method” ; that is, these products 
are loaded on trucks which follow regular routes and the drivers 
of which act as salesmen as well as deliverymen. The products 
so handled fall into two main classes, bakery products, and gro- 
cery products, and the following tabulation indicates the types of 
products included under the two heads: 


Bakery Products Grocery Products 
Bakers’ yeast Foil yeast 
Bulk products Bulk products- 
(including Arkady, Diamalt, (Tea) 
Frozen Eggs, and Fermaloid) 
Package products Package products- 
(including Fleischmann Baking (including Royal Baking Powder, 
Powder and other leaveners) Dr. Price Baking Powder, Des 


serts, Coffee, and Tea) 


This so-called “wagon distribution system” is operated over 
routes classified as follows: 

1. Bakery Routes.—To serve bakery customers, the principal product 
delivered being bakers’ yeast, with occasional service to grocery cus- 
tomers as a matter of convenience. There ‘were 225 such routes in 
operation on April 1, 1937. 

2. Mixed Routes.—To serve principally grocery customers, with a 
proportion of bakery customers in certain cases as a matter of con 
venience (970 routes). 

3. Wholesale Routes.—Primarily for the sale and delivery of bakers’ 
yeast in relatively large quantities (25 routes). 

4. Grocery Routes.—For the sale and delivery of grocery products, 
with occasional deliveries of bakery products (579 routes). 


In addition to the so-called “personal delivery” sales of yeast 
to bakers, a small amount of bakers’ yeast is shipped to customers 


by common carrier, and a still smaller amount is sold to grocers 
for resale. Yeast is manufactured by Standard Brands in six 
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factories located at strategic points throughout the country. The 
held selling organization includes sixteen divisional offices under 
which 444 agencies operate. The yeast is wrapped in one-pound 
packages, packed in fifty-pound cartons, and shipped from the 
factories to the agencies by express, freight and common carrier 
trucks. It is stored in refrigerating rooms at the agencies and 
placed on the companies’ trucks in the fifty-pound cartons. Trucks 
are loaded in accordance with sales expectations, the principal 
reliance being placed on what was sold the last time over the 
route. The driver-salesman’s activities and the trade promotional 
activities of certain other employees are described in Standard 
Brands’ main brief as follows: 


He starts out on his route without advance knowledge that his yeast 
will be purchased by any specific customer, or any prospective purchaser 
not formerly a customer. He sees the customers or prospective cus- 
tomers on his route, interviews them, ascertains what they will buy. 
Sometimes a customer will take none. At other times a customer will 
have switched his yeast purchases to respondents’ competitors, with- 
out notice prior to the arrival of the driver-salesman. To customers 
wanting respondents’ yeast that day the driver-salesman sells and 
delivers the desired amount from his truck for cash. But in some 
localities the practice is to take from the customer a receipt from which 
the customer is later billed by the agency. 

There is no obligation or binding commitment, written or oral, on 
any baker to purchase any quantity of yeast from respondents. Nor is 
there any general agreement or understanding between respondents or 
any baker that he will take during the month the quantity on which 
the price is based. 

Due to the fact that each driver-salesman has a route section to 
cover fully each day, with some forty or fifty stops to make, it has 
yeen found necessary for the driver-salesman’s activities to be supple- 
nented by the sales promotional activities of other employees. This 
work is done by solicitors, agency managers and servicemen, in seeing 
and working with the bakery trade, thus cultivating the good-will of the 
bakers so as to pave the way for the driver-salesmen in selling yeast. 
But neither solicitors nor agency managers make any actual sales or 
contracts of sale of bakers’ yeast. Nor do the servicemen. 


Nature of Costs Analyzed 


The costs of sale and delivery which were analyzed by the 
accountants employed by Standard Brands were the average 
monthly costs for the three months ended March 31, 1937. The 
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costs studied were described as “field costs of sale and delivery,” 
and included all salesmen’s costs, car costs, costs at divisional 
and agency offices and warehouses, and all other costs apart from 
the cost of transporting yeast from factories to warehouses and 
home office costs. To this statement there is one small exception, 
namely, that an item of $3,316 of salaries and expenses of bakery 
consultants, classified on the books as home office costs, was in- 
cluded in the analysis. The expenses thus completely excluded 
from the computations included advertising and home office sales 
promotion, technical investigations and applied research, home 
office selling expenses (excepting salaries and expenses of bakery 
consultants), general and administrative expenses, and transporta- 
tion from factories to agencies. These items amounted to ap- 
proximately $580,000 as compared to $982,109 of expenses which 
were analyzed. The reasons for eliminating the costs which were 
excluded were, first, that their analysis would have been too ex- 
pensive, and second, that the accountants were of the opinion that 
the analysis of these costs would not have increased the cost dif- 
ferentials which they were attempting to demonstrate. In the 
case of transportation the latter reason is obviously a good one 
since it is hard to see how transportation could be applied in arty 
way other than an average amount per pound. In the case of 
the other items, the cost of making the analysis and the many 
uncertainties surrounding the results would probably give enough 
reasons for leaving them out. As will be noted hereafter, how- 
ever, the accountants subsequently made a tentative analysis of 
direct yeast advertising for the purpose of showing that their re- 
port had been a conservative one. 


Steps of Analysis 
As described by the accountants, the steps involved in the cost 
analysis procedure were as follows: 
1. Ascertainment of the cost of sale and delivery applicable to all 
products. 
2. Allocation of such totals to bakery and grocery products. 
3. Allocation of such total applicable to bakery products to pound 
yeast and other bakery products. 
4. Allocation of the various elements of such cost according to the 
quantity-price brackets of the pound yeast price scale. 
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The first step was a relatively simple one. Table 3 shows the 
details of the field costs of sale and delivery of all products. The 
second and third steps, which form the backbone of the entire 


analysis, were accomplished by means of the use of certain pre- 


TABLE 3—STANDARD BRANDS 
FieLp Costs OF SALE AND DELIVERY 
or ALL PRODUCTS 








Average Monthly 
Costs of Sale 





Group Classification and Delivery 
SD 5 io he ved onsntescwasessatass $ 34,295 
Automobiles : 

Route selling and delivery ..............0..55: 119,551 
EE ute cemserdaseeceessgtnetedaasbacs 24,055 
PE p06 bear bbdeeceeeesehehensenedes oc 107 
Other usage at divisions and agencies.......... 858 
PS GED 0 66:0 0 006 c0 002000000 r0Kednesss 323,386 
Agency bakery merchandising .................. 23,504 
Agency grocery merchandising ................. 32,162 
RA CREIIUEOR oo onc vin cece sccnccwsewes 182,507 
MI 565.60. o x oasbin eb dee mneiene wenn 17,404 
Division bakery merchandising : 
EEE Khcgeaeddeed cnecstackcessenuseouds 32,108 
P FEE Vind bec bcannieshase Gece uecsunds seceiss 12,848 
Division grocery merchandising ...........+..... 28,366 
SIE 6 voc cece cecsictsesiecees 147,346 
Foreign commissions ..........2.ceseeeeeeeeees 208 
BOE svc cc cccccesciedceeseenecdssasenen $978,793 





determined percentages of sales which were used by the manage- 
ment for the ascertainment of net profits and losses by products, 
and in other ways in the control of the companies’ affairs. These 
percentages, when applied to the sales of the various products, 
were intended to yield figures which would approximate the actual 
field costs of sale and delivery of the respective products. Such 
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percentages have been in use by the company since 1932, having 
been changed from time to time in accordance with changing con- 
ditions. The percentages which were in use in the early part of 
1937 were as follows: 


PE eine cneadse4eessnen 23.00% 
For bulk products ............ 7.25 
For packaged products ........ 11.30 


The application of these predetermined percentages did not, of 
course, yield precise results at any time, and it was necessary to 
modify the estimated costs thus arrived at by small percentages, 
plus or minus, in order to arrive at what were considered to be 
the actual field costs of sale and delivery. For purposes of this 
analysis the percentages were applied to the average monthly sales 
for the first three months of 1937. The results are shown in Table 
4. By this procedure, it was determined that the field costs of 
sale and delivery of personal-delivery pound yeast were $330,792, 
to which the company added $3,316 (the cost of the services of 
bakery consultants, as noted above), bringing the total up to 
$334,108. 


Allocation to Quantity Price Brackets 


The fourth step, as outlined in the accountants’ report, required 
a careful analysis of the expenses thus applied to bakers’ yeast. 
For this purpose, it was necessary to go back to the total field 
costs of sale and delivery and to determine which of these were of 
such a character that relationships could be established between 
the amount of service rendered to the customer groups and the 
amount of cost. If such relationships could be established, the 
amount of service to each customer group, as represented by the 
various price brackets, could be measured, and the amount of 
cost applicable to each group could then be ascertained. This study 
disclosed that 64.78 per cent of the total field costs, or $634,063 out 
of $978,793, were of this character. Some of the costs which 
were thus found to be direct with respect to customer contact were 
connected with bakery products, and others were related to gro- 
cery products. This situation is shown in Table 5. 
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TABLE 4—STANDARD BRANDS 
ALLOCATION OF ToTaL Fre_p Costs or 
SALE AND DeELIvery To Propucts 








Final 
Predeter- Correc- Allocation 
mined tion to 
Percent- Factor Products 
ages (Add of 
Applied 1.78% Total 
to Esti- of Average 
Dollar Dollar mated Estimated Monthly 
Sales Sales Costs Costs) Costs 





Bakery products 
Pound yeast 


Personal delivery.. $1,413,095 23.00% $325,012 $ 5,780 $330,792 























Shipping sales ... 35,369 23.00 8,135 145 8,280 
Sales to grocers... 26,277 23.00 6,044 107 6,151 
Bulk products..... 749,368 7.25 54,329 966 55,295 
Package products. . 68,505 11.30 7,741 138 7,879 
MED GicveneSca $2,292,614 $401,261 $ 7,136 $408,397 
Grocery products : 

Fee $ 710,391 23.00 $163,390 $ 2,906 $166,296 
Bulk products ...... 3,878 7.25 281 5 286 
Package products.... 3,511,133 11.30 396,758 7,056 403,814 
Total ........... $4,225,402 $560,429 $ 9,967 $570,396 
Grand total .... $6,518,016 $961,690 $17,103 $978,793 











Direct and Indirect Costs 


» It is extremely important to note that the analysis shown in 
Table 5 does not purport to be a complete analysis of all costs as 
between bakery and grocery products. That is, the direct costs 
which are labeled as being applicable to bakery products were not 
all of the field costs of sale and delivery which were directly ap- 
plicable to bakery products, but were rather all of those field 
costs of sale and delivery which both pertained to bakery products 
and bore a direct relationship to customer contact. In other words, 
it must be kept in mind that the terms “direct” and “indirect” in 
this tabulation refer to customer contact, and not to products. 
This was one of the critical points in the controversy between the 
Commission and the respondents, and will be referred to again 
when the points at issue are discussed. 
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TasBLe 5—STANDARD BRANDS 
ANALYSIS OF FieLp DistripuTion Costs 
WITH Respect TO CusTOMER CONTACT 











Direct Costs 





Applicable Applicable 











to to 
Total Bakery Grocery Indirect 
Costs Products Products Costs 
Agency stock rooms....... $ 34,295 Dace DS caueui $ 34,295 
Agency delivery......... 323,386 66,091 232,992 24,303 
Agency bakery merchandising 23,504 23,504 ate | ate earen 
Agency grocery merchan- 

EE Hatta eka wane ss 32,162 ee 7A 
Agency administration .... 182,507 49,853 6,995 125,658 
Division stock rooms....... 17,404 Gina >  -wilbties 17,404 
POD: cin sennenhecene 144,571 +1,771 101,942 857 
Division bakery merchan- 

Ee ie Oe le he Bea ae 44,956 ee a 
Foreign commissions ....... 298 Sean ee 298 
Division grocery merchan- 

Tn ticcbetedtuaeniene< oe <<spens 28,366 eee 
Division administration ..... 147,346 2,498 2,932 141,916 

WOE catcawirxccncuscen, ee $228,673 $405,390 $344,730 
35.22 


(100.00%) (23.36%) (41.42%) (3: 





Direct Costs Applicable to Bakers’ Yeast 


Since the direct costs applicable to bakery products, shown in 
Table 5, pertained to all bakery products, the next step necessary 
was to determine what part of these costs was applicable to pound 
yeast. For this purpose, use was made of the percentages shown 
in Table 6. These percentages are the result of the application of 
the predetermined percentage factors, and the dollar amounts are 
taken from Table 4. Direct field costs of sale and delivery were 
classified in functional groups as shown in Table 7 and a study 
of each group was made to see how it applied to personal delivery 
pound yeast and to other bakery products. The wholesale route 
costs applied in toto to personal delivery pound yeast, and were 
so treated, as shown in Table 7. The other costs on delivery 
routes were applicable to all bakery products except pound yeast 
shipping sales. Therefore, 15.47 per cent of these costs was ap- 
plied to other bakery products and 1.51 per cent to sales of pound 
yeast to grocers, leaving 83.02 per cent applicable to personal de- 
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TABLE 6—Fie_p Costs or SALE AND DELIVERY APPLICABLE TO PouNp YEAST 
AND OTHER BAKery Propucts 





Percentages of 
Total Costs 
Applicable to 
Allocation of Each Class of 








Product Classification Total Costs Bakery Product 
Pound yeast: 
Personal delivery .......... $330,792 81.00 
errr 8,280 2.02 
Sales to grocers.......... 6,151 1.51 
Total pound yeast.......... $345,223 84.53 
Other bakery products......... 63,174 15.47 
All bakery products ........... $408,397 100.00 





livery yeast sales to bakers. No part of solicitation and service 
costs was applicable to shipping sales or sales to grocers, although 
these cosis did apply in proportion to other bakery products. 
Therefore, 84.53 per cent of these costs was applied to personal 
delivery yeast. The final result, as shown in Table 7, is that 84.16 
per cent, or $192,458, of the direct costs was found to be appli- 
cable to personal delivery bakers’ yeast. 


Indirect Costs Applicable to Bakers’ Yeast 


It was next necessary to discover how much of the indirect costs 

, (indirect, that is, with relation to customer contact) was assignable 
‘to bakers’ yeast. This was done by subtracting the direct costs, 
as shown in Table 7, from the total costs applicable to personal 
delivery bakers’ yeast, as shown in Table 4. The result, shown in 
Table 7, is the application of $138,334 of indirect costs to personal 
delivery sales of bakers’ yeast. This computation is another critical 
point in the controversy between the Commission and the re- 


spondents. 
Application of Costs to Price Brackets 


The final stage of step 4 was the application of the direct and 
indirect costs thus arrived at, plus the costs of bakery consultants’ 
services, to the customer groups represented by the price brackets. 
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For this purpose, the general divisions of costs shown in Table 
7 were given separate treatment. 


Route Selling and Delivery Costs 


The methods utilized in allocating route selling and delivery 
costs to the customer brackets are described as follows in the ac- 
countants’ report: 


Route selling and delivery costs consist of the following main 
elements: 
Car Costs 
Route Salesmen’s Salaries 
Route Salesmen’s Expenses 
Miscellaneous (as listed below) 


The basic observable element of cost involved in pound yeast de- 
liveries through a wagon distribution system is the time spent by the 
route salesman at the premises of the customer. Therefore salaries of 
route salesmen are first dealt with and are divided into two parts: 


Time at stops 
Other time 


The time at stops has been compiled from a time study made by 
practically all route salesmen serving pound yeast customers during 
six consecutive business days ending in the month of June, or in some 
cases in July, 1937, in which the total time at pound yeast stops and 
the time on products other than pound yeast were reported. From 
these reports the time at stops spent on pound yeast was developed on 
each route by bracket classification of customer plants according to 
monthly purchases from the company. These stop minutes were sum- 
marized by types of routes. The cost per minute of route salesmen’s 
time was determined for each type of route by applying average monthly 
salary rates to the average working month, as determined from the time 
studies, and such costs per minute were then applied to the total 
minutes for each type of route by quantity-price brackets. 

The cost of other time applicable to pound yeast was determined for 
each type of route by deducting the total cost of stop time as developed 
above for each type of route from the total salaries of routemen 
applicable to pound years for each type of route. 

Other time minutes on each individual route were allocated by 
quantity-price brackets on a pound basis, each pound on an individual 
route being charged with the same number of minutes as every other 
pound. The totals of such other time minutes by quantity-price 
brackets for each route were assembled by types of routes. Other 
time costs for each type of route were allocated by brackets on the 
basis of the other time minutes assembled for each such type of route. 
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The proportion of car costs applicable to pound yeast was allocated 
to customer plants in each quantity-price bracket on each type of route, 
on the same basis as route salesmen’s other time for each such route 

In addition to the first three elements of route selling and delivery 
costs mentioned above, such costs also include salaries of route fore 
men, extra salesmen, special delivery men, feeder men, and expenses 
6f route foremen. 

The proportion of salaries of route foremen, extra salesmen, and 
feeder men, applicable to pound yeast, has been allocated by quantity- 
price brackets on the basis of the salaries of route salesmen allocated 
to each bracket. 

Expenses of rout ilesmen and route foremen have been allocated 
on the same basis and in the same proportion as the salaries of route 
salesmen. 

In the absence of complete information regarding the incidence by 
quantity-price brackets of the deliveries made by special delivery men, 
the proportion of their salaries applicable to pound yeast has been 
allocated by brackets on the basis of the poundage delivered in each 
bracket. 


Solicitation Costs 


The solicitation costs resulted from sales promotional efforts. 
The allocation of these costs to customer brackets is described as 
follows in the accountants’ report : 


The following personnel engaged in sales promotional effort are dealt 
with under this title: 
Bakery Solocitors 
Main Agency Managers 
Division Bakery Merchandising Managers 
Division Bakery Merchandising Assistant ‘Managers 
Bakery Special Representatives 

The cost involved for each classification include salaries, expenses, 
and car costs. 

As to bakery solicitors, summaries were prepared by the company 
of the interviews made within certain six-month periods by 34 solicitors 
out of a total of 121 solicitors, and the total number of such interviews 
was classified according to quantity-price brackets on the basis of the 
customers’ individual bakery consumption status. On the basis of this 
test, the aggregate amount of solicitors’ salaries, expenses, and car 
costs applicable to pound yeast was allocated to the various quantity- 
price brackets in the proportion of the number of interviews in each 
bracket developed as above described. 

As to main agency managers who periodically accompany solicitors 
on their calls, and also make other trade calls alone, it is necessary to 
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‘ prorate the costs in two sections. A summary was prepared by the 
companies of the total number of interviews made by main agency 
managers alone for 30 agency managers out of a total of 146, covering 
certain periods of six months. These interviews were then classified 
by quantity-price brackets. From a report of the total interviews made 
by such main agency managers, the difference between that total and the 
total interviews of the main agency managers alone (representing 
interviews at which they accompanied solicitors) was ascertained and 
allocated by quantity-price brackets on the same basis as the interviews 
of bakery solicitors as above described. The total costs of salaries, 
expenses, and car costs of main agency managers applicable to pound 
yeast were then prorated over the quantity-price brackets on the basis 
of the combined totals of interviews by the agency managers alone and 
of those at which they accompanied solicitors. 

As to division bakery merchandising managers, assistants, and bakery 
special representatives, the total costs applicable to their functions 
in relation to pound yeast have been allocated to quantity-price brackets 
on the basis of the dollars allocated for agency managers and solicitors. 


Service Costs 


Service costs consisted of the salaries, car costs, and expénses of 
men employed by Standard Brands to visit bakeries and to assist 
the bakers in merchandising bakery products, in using bakers’ 
yeast and in the development of new products. The allocation of 
these costs to customer brackets is described in the accountants’ 
report as follows: 

Reports were prepared by each division office, showing for each 
service man employed a record of all demonstrations made by him for 
the six months ended May 31, 1937. These reports showed the name 

? of the customer and the name of the agency, the monthly yeast status 
at the time of the demonstration, the number of days spent on each 
demonstration, and the date of its completion. 

These reports were summarized to show the total time spent on 
demonstrations according to each quantity-price bracket, such time 
being classified by brackets on the basis of the individual plant con- 
sumption status. The salaries of the service men, the car costs and 
expenses were then allocated by quantity-price brackets according to 
the time spent on demonstrations. 


Indirect Costs 

The indirect costs (indirect, it is to be remembered, with respect 
to customer contact) were allocated to customer brackets in the 
same proportion as the total direct costs. This allocation was 
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objected to by the Commission and constituted an additional point 


at issue. 


Bakery Consultants 

Salaries and expenses of bakery consultants, who were attached 
to the home office and spent their time visiting bakers and assist- 
ing them in solving technical baking problems, were allocated to 
customer brackets on the basis of time reports for the six months 
ended May 31, 1937. 

The amounts of all of these expense groups and their allocations 
to customer brackets are shown in Table 8. The basic data on 
which the allocations were made are shown in Table 9. It should 
be noted that the quantity-price brackets shown in these tables are 
not the exact equivalents of the brackets in the price schedule 
(Table 1) since the quantities used in the analysis are quantities 
of yeast actually delivered to individual bakeries, whereas the 
quantities in the price schedule are quantities of yeast consumed 
by individual purchasers whether or not bought from Standard 
Brands and whether or not purchased for use in a single bakery. 
However, for practical reasons the cost study had to be made on 
the basis of actual monthly deliveries by Standard Brands and 
not on the other basis. Since no single bakery took as much as 
fifty thousand pounds of yeast in a single month, the eleventh 
price bracket receives no charges. This variance of the cost an- 
alysis from the basis of the price schedule limited the scope of the 
cost justification to cases in which individual bakeries were granted 
prices in accordance with their purchases ftom Standard Brands. 
Defense of situations in which the total purchases of a single 
company for several bakeries constituted the basis of pricing had 


to rest on other than cost considerations. 


Cost per Pound 

With total costs applied to the several customer brackets, the 
final procedure was to divide such costs by the number of pounds 
sold in each bracket, thus obtaining the cost of sale and delivery 
per pound. This step is shown in Table 10. This table shows 
that it cost nearly thirteen times as much per pound to sell yeast 
to customers in the 1 to 149 pound bracket as it did to customers 
in the 10,000 to 49,999 pound bracket. This great disparity, al- 
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TABLE 10—DETERMINATION OF CosT PER POUND 








Pounds of 
Bakers’ Yeast 
Sold through 








Quantity-Price Total Costs Personal Delivery 
Brackets Applied to Service in Costs per Pound 
(Pounds) Bakers’ Yeast January 1937 (Cents) 
I- 149 $101,091 859,226 11.765 
I50- 299 59,854 597,049 10.025 
300- 9499 37,652 488,146 7-713 
500- 999 35,763 625,842 5.714 
1,000- 1,499 17,544 358,457 4.894 
1,500- 2,999 22,174 872,442 2.542 
3,000- 4,999 18,856 905,271 2.083 
5,000- 7,499 13,245 921,843 1.437 
7,500- 9,999 11,508 781,025 1.474 
10,000-49,999 16,421 1,782,121 0.921 


50,000 and up ‘mss ~se0ebbe% 


$334,108 8,191,422 





though the subject of incredulous comments by the Commission, 
is not particularly surprising when compared to similar studies 
of distribution costs in terms of customer groups by the Bureau 
of Foreign and Domestic Commerce and by private accountants. 

An examination of Table 9 will reveal certain relationships 
which, considered quite apart from the details of computation, 
lend an air of reasonableness to the final result. It will be noted 
that, while the 25 cent bracket accounted for only about 10% 
per cent of poundage sold, it was charged with more than 30 per 
cent of the costs. However, nearly 77 per cent of the bakeries 
served fell in this group, and they required 52 per cent of delivery 
stop time and nearly 36 per cent of solicitation calls. In other 
words, of the principal distribution services performed this group 
of customers received far more than their share, if measured in 
terms of the yeast they bought. Another way of expressing the 
same thing is as follows: While this customer group was charged 
with nearly three times as much cost per pound as the average, 
more than seven times as many customers had to be served in order 
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to dispose of a given quantity of yeast, five times as much de- 
livery time was consumed, and three and one-half times as much 
solicitation effort was expended. Only in the minor items of ser- 
vice time and bakery consultants’ time did this group of cus- 
tomers require less than average service in proportion to the 
poundage bought. 

At the other end of the price scale the opposite situation prevails. 
Less than 5 per cent of total expense is allocated to nearly 22 per 
cent of poundage sold, but less than one-half of 1 per cent of the 
total number of customers are involved, and they require only 
2.6 per cent of total delivery time and 1.4 per cent of solicitation. 
This group of large customers also receives only about one- 
seventh of the average amount of service time in proportion to 
yeast poundage. Only in bakery consultants’ services do they 
receive more than their share, as measured by poundage bought. 

Comparisons of this sort clearly show the reasons for a much 
heavier cost per pound of yeast sold to small customers than to 
large ones. Distribution costs are occasioned by the distribution 
activities carried on and services rendered. Large customers re- 
quire smaller amounts of activity and service per pound pur- 
chased than do small customers, and the differences in cost in- 
evitably follow. The comparisons thus made do not of course 
show that the exact figures arrived at by Standard Brands’ ac- 
countants are correct, but they would cause any student of dis- 
tribution cost analysis to expect cost variations of the substantial 
magnitude here arrived at. 


Degree of Cost Justification 

The degree of justification of the specific price differentials 
in this case, as claimed by Standard Brands, is shown in Table 
11. This table shows that, after the first step down in price, the 
cumulative decrease in cost per pound exceeds the cumulative 
decrease in price. This was sufficient proof of cost justification, 
according to Standard Brands, but, as will be explained hereafter, 
the Commission’s accountants felt that a step-by-step cost justifi- 
cation was required, as well as a cumulative one. 

This completes the account of Standard Brands’ analysis of 
costs for the purpose of justifying the differentials in the price 
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TABLE 11—COMPARISON OF CosT AND PrIcE REDUCTIONS 
FOR CUSTOMER QUANTITY BRACKETS 








Reductions 














In Cost from In Price from 
Quantity-Price Costs of Sale Cost for Price for 
Bracket and Delivery 25Cent Bracket 25Cent Bracket 

(Cents per pound) (Cents per pound) (Cents) (Cents) 

25 11.765 

23 10.025 1.740 2.0 

22 7-713 4.052 3.0 

21 5-714 6.051 4.0 

20 4.894 6.871 5.0 

19 2.542 9.22: 6.0 

18 2.083 9.682 7.0 

17 1.437 10.328 8.0 

8) 1.473 10.292 9.0 

14% 0.921 10.844 10.5 

14 * * * 


* As the costs shown above for each bracket are necessarily prepared on 
the basis of sales to individual bakeries, no costs appear in the bracket 
“50,000 and over” because no individual bakery purchases from respondents 
as much as 50,000 pounds in one month. 


scale against which the Commission had issued its complaint. This 
material was presented by the respondents at a series of hearings 
which were climaxed by the introduction of three eminent ac- 
countants as expert witnesses. These accountants stated that 
they had examined the record of the case, had studied the re- 
spondents’ methods of cost allocation, had given consideration to 
all the factors and circumstances, and that it was their opinion that 
the cost allocations were correct and that the result clearly justified 
the price differentials. Upon the opinions of these authorities and 
of the accountants employed by Standard Brands to prepare the 
report, the respondents rested their case for cost justification. 
They took the attitude that the Commission ought to be willing 
to accept such authoritative opinion with little question. 
However, the Commission’s accountants and attorneys refused 
to be overawed and insisted upon examining the cost evidence for 
themselves. With a large part of the analysis the Commission’s 
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representatives had no quarrel and, indeed, it is hard to see how 
certain parts of the work could have been done more adequately. 
The amount of detail work involved can be roughly judged by the 
fact that the studies covered sales of yeast from 444 agencies 
under the direction of sixteen divisional offices and deliveries over 

,302 truck routes to 27,605 bakeries. The time studies of route 
selling and delivery costs required a tabulation of more than 81,000 
separate customer calls, while solicitors and agency managers made 
more than 42,000 calls in the six-months period which was 
studied. A study of sales records for the month of January, 1937, 
involved tabulations related to 350,000 separate sales and delivery 
transactions. The accountants’ final report contained twenty-five 
pages of text, five principal exhibits, and eighteen schedules and 
sub-schedules. Most of these exhibits and schedules were ex- 
tremely voluminous. The respondents’ main brief devoted ninety- 
two pages to cost justification. 


Commission’s Criticisms of Cost Justification 


The quarrel of the Commissioner’s representatives with the 
cost presentation rested on several points, some of which were 
considered of sufficient importance to find a place in the Commis- 
sion’s final report, and some of which, though discussed at some 
length in the hearings, did not become the basis for the decision. 


Predetermined Percentage Factors 


By all odds, the principal bone of contention was the so-called 
predetermined percentage factors. It seems probable, as a matter 
of fact, that if these had been approved the other objections to 
Standard Brands’ procedure would not have been sufficiently 
weighty to have caused rejection of the cost justification. In spite 
of all that could be said by the respondents and regardless of the 
whole-hearted support of the expert witnesses, the Commission 
remained unconvinced that these predetermined factors had merit. 
These factors are described as follows in the Standard Brands 
brief : 

The Respondents had maintained for several years a set of earning 
statements, in which operating profits were delivered by products. For 


this purpose, field distribution costs of sale and delivery had been 
allocated to groups of products on the basis of certain predetermined 
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percentages of sales with appropriate monthly adjustments for variance 
from actual costs. The percentages of sales used for this purpose 
during the three months ended March 31, 1937, were as follows 


NE iene de teen enenie 23% 
Package products ; -oceuee Eee 
ff ee coece)|6D 


This constituted the method for the apportionment and allocation 
of sales and delivery expenses to products, which had been in actual 
use by the company since 1932 . . . several years prior to the enact- 
ment of the Robinson-Patman Act. 

. . [The accountants employed by Standard Brands] made a com- 
prehensive study of the basis for the use by the Respondents of their 
predetermined percentage factors, and as a result of that study, they 
came to the conclusion that the method was a sound and practical 
one, and they adopted the use of these percentages for purposes of 
their present cost study. 


Standard Brands’ justification of the use of these predetermined 
percentage factors was based on four principal arguments. In the 
first place, these factors had been in use by the company for the 
preparation of profit and loss statements by products since 1932. 
They represented, according to the testimony, “the companies’ best 
practical judgment for their own use in measuring the results for 
their own business . . . for the purpose of arriving at product 
profits.” The percentages used for yeast had been as follows: 


reer creed pesie 20.0% 
BE. cab cdsenanctacepenccsened 20.0 
0° 7 ie eoee 21.5 
Serer g rere sbacedsee 22.5 
DP guctevenwesoaees ites Se 


It will be noted that the percentages applicable to yeast had gradu- 
ally increased. This increase was justified, however, by the fact 
that during this same period, dollar sales of yeast had declined 
19.75 per cent. It was argued in this connection that the mere fact 
that these percentages were considered satisfactory by the respond- 
ents for their own use and had in fact been used for a period of 
five years in judging the results of their operations should weigh 
very heavily in favor of the appropriateness of these factors for 
all situations in which the analysis of distribution costs might be 
necessary. 
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The second argument was based on the historical fact that 
Standard Brands’ predecessor in the distribution of yeast—the 
Fleischmann Company—showed costs for 1928 (the year prior to 
the formation of Standard Brands) of 18.88 per cent of sales, at 
which time yeast sales constituted 90 per cent of the total, and non- 
perishables were 10 per cent of the total. Since the cost of dis- 
tributing nonperishables was doubtless less than that for yeast, it 
might be inferred that the cost of distributing yeast was at least 
20 per cent of dollar sales in 1928. Thus, the 20 per cent used by 
Standard Brands in 1932 seems not unreasonable, especially in 
view of the fact that dollar sales of yeast declined 17.7 per cent 
between 1928 and 1932. 

The third argument dealt with the relationship of the yeast 
factor to the factors for package products and bulk products. The 
percentage for yeast is more than twice as large as that for pack- 
age products and more than three times as large as that for bulk 
products. However, yeast expense is necessarily relatively high 
because of the inherent character of the business. Three princi- 
pal factors contribute to this high expense: first, the perish- 
ability of the product; second, the necessity for frequent service ; 
and third, the requirement of continuous selling effort and close 
contact with the actua! conditions incident to the use of the product. 
Distribution costs for grocery products, on the other hand, are 
relatively low. Department of Commerce figures for 1935 were 
cited, showing an average cost percentage of 10.18 per cent of 
sales for wholesale grocers. If the respondents’ method of cost 
analysis is applied to 1936 business, yeast sales absorb approxi- 
mately $6,300,000 out of total field costs of $11,000,000 leaving 
$4,700,000 for bulk and package products, including both grocery 
products and other bakery products, or 10.04 per cent of sales of 
all commodities other than yeast. This close correspondence to 
census figures was claimed by the respondents to be substantial 
proof of the accuracy of the allocations made for products other 
than yeast and, by implication, for yeast. 

The fourth argument in favor of the predetermined percentage 
factors was simply that their use through the years had always 
come very close to actual costs. In the computations made for 
purposes of answering the Commission, the necessary adjustment 
was only 1.78 per cent as indicated in Table 4. In previous years 
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the necessary adjustments to the estimates had been as follows: 
1934, —I.4 per cent; 1935, —I.I per cent; 1936, —3.6 per cent; 
and the adjustment for the first nine months of 1937 was said 
to be + 3.1 per cent. The fact that these adjustments required 
to make the estimated costs coincide with actual costs were so 
small was said to be a practical proof of the substantial accuracy 
of the predetermined percentage factors. 


Commission's Objections to Predetermined Percentage Factors 


To all these arguments the Commission’s accountants and at- 
torneys had one rebuttal. These percentage factors, they insisted, 
although apparently used by the management “in good faith for 
the purpose of developing profits by products, and for the purpose 
of measuring interdepartmental profits,” were nevertheless not 
based on “a factual cost study and analysis” and represented merely 
opinion and judgment. The Commission’s report goes on to 
point out that the “factual cost study and analysis” which was 
made by the respondents in connection with the effort to isolate 
expenses which were direct from the standpoint of customer 
contact from those which were not, resulted in casting considerable 
doubt upon the accuracy of the predetermined percentage factors. 
It will be recalled that, as shown in Table 5, 64.78 per cent of 
the total field costs of sale and delivery were isolated and shown 
as applicable to either bakery or grocery products. The balance 
of 35.22 per cent was indirect with respect to customer contact and 
was allocated to bakery and grocery products merely by difference. 
The result of this procedure is shown in Table 12. 

The circumstances pointed out by the Commission as being sig- 
nificant is that, whereas only 36.06 per cent of the direct costs 
were thus charged against bakery products, 52.13 per cent of the 
indirect costs were so charged, and conversely, while 63.94 per 
cent of the direct costs were charged to groceries, they were 
loaded with only 47.87 per cent of the indirect costs. The Com- 
mission’s representatives challenged the respondents to explain 
this disparity. It was not explainable, they argued, on the basis of 
the constituent items of the so-called indirect costs. Of these 
(shown in detail in Table 13), some, such as warehouse charges 
on Diamalt and frozen eggs, are obviously related solely to bakery 
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TABLE 12—RéiSPONDENTS’ ALLOCATIONS OF COSTS TO THE 
Two GENERAL CLASSES OF PRropuCcTS 








Bakery Grocery 
Products Products Total 





Total costs of sale and delivery as 
allocated to the two classes of 
products by applying predetermined 
percentages to dollar sales..... ; $408,397 $570,396 $978,793 

(41.72%) (58.28%) (100.00%) 

Portion of said costs applicable to 
the two classes of products as de 
termined by respondents’ factual 
cost study and analysis........... 228,673 405,390 634,063 

(36.06% ) (63.94%) (100.00%) 





Balance of said costs—allocated to 

the two classes of products by dif- 
SEN eal ees ae are $179,724 $165,006 $334,730 
(52.13%) (47.87%) — (100.00%) 





Note: This table is taken from the Commission’s report, anid is thus 
cast in terms of the Commission's interpretation of the respondents’ pro- 
cedure. Actually the respondents allocated costs to products only by the 
predetermined percentages. The balance of the computations were incident 
to the attempt to allocate costs to customer classes. 
products. These of course are chargeable 100 per cent to the 
bakery division. On the other hand, there are items which are 
obviously chargeable in full to grocery products. The Commis- 
sion’s representatives went so far as to argue that since 52.13 
per cent of the total of these expenses was charged to bakery 
products, therefore 52.13 per cent of each individual item had been 
so charged, regardless of the fact that some items should be 
charged fully to bakery products, and that others, such as grocery 
convention expense, should not be charged to bakery products at 
all. This argument, of course, is quite fallacious. Its equivalent 
would be to reject the proposition that men are, on the average, 
taller than women because some women are found to be taller than 
some men. Nevertheless, it is a fact that when a group of ex- 
penses is applicable to a certain group of products to the extent of 
52.13 per cent of the total, and at the same time it can be shown 
that some individual items are applicable to the group of products 
in a smaller ratio or not at all, then it becomes necessary to show 
that there are enough offsetting items to result in the average per- 
centage finally attained. This the respondents did not attempt to 
do, resting their case entirely on the assertion that the total amount 
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TABLE 13—FieELD Expenses Not Direct 






WITH RESPECT TO CUSTOMER CONTACT 











Agency Stockrooms: 


Fe OG ccccces: Libkh penned ees ees Cadanke $ 25,667 
EE kiccaandedcsnedgnsd ddeee0eengened 7,444 
Miscellaneous ......... (avesbaneeetaneepewsse’ 1,184 
- ere rae FT EN a eRe EEE $ 34,205 
Agency Delivery: 
Pay roll (Unallocated portion) .............+2008: $ 1,953 
Charges on shipments to shipping customers ....... 14,686 
Charges on shipments of grocery products to jobbers 579 
Charges on shipments to personal delivery customers. 6,845 
Delivery expenses (28 agencies) ............00. 239 
EN Saves scab Chennk seed ke eee eee $ 24,302 
Agency Administration: f 
Pay roll—general and clerical ........:.........+. $ 51,129 
CR SUED ence vecseveiosscevdeges 6,288 
Office expenses aR Cui data a ki eaeys 13,488 
Telephone and thegraph (cenesieesavonetidenetes 9,126 
BD See Cider Sed scsnceeserss itis seenecsesuens 27,460 
SIND acid cnancdsanedteaetes scence 6,632 
Repairs—I ding and equipment .............. 5,099 
BD océie . . debutevednnessddseVhseekesssce ses 6,436 
5 ry ee ee ee Tere er $125,658 
Division Stockrooms: 
BU FG ccc ccccnsccccccccccccnscccscccsecssses $ 4,887 
REED bc ncccccscsnensssiceccnssseoes« 1,539 
W arehouse charges—Diamalt ............---02055 1,182 
. “ —Frozen eggs .........-.+.+. 5,169 
“ O MF ceases ckancttsacnnees 3,119 
Miscellaneous expenses ...........--+-+- 1,508 


Ee rR re $ 17,404 
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Automobiles (Unallocated portion) ........-....++. 
POON CONS isk dni cds ccievesdtscabys cede 
Division Administration: 
Pay roll—Mgrs. Asst. Off. Mgrs. ..............44. 
~~ eh, GS FO, Te nc inchs erese caus 
© ED +06 ethedeces tas denen ¥eeGh 
~ CE <pcrheaseandess aoe 
“ —Limited pensions 
Traveling expense .......... 
Ge ID vik oectevcsccnsaniesendavns desea 
EE kina ccdnss <anascecesdaeesbacuenes 
Telephone and telegraph ..... , 
Convention expense—Bakery ...... ire oes badwee 
a‘ em... MUTT ee 
RTI 6k 0 k6n nd ce edsdensciascicesssaewe 
| PPP TPT TTTT ITT CLT ee 
CMRI bc ccc cccenvesienciesss sinc Seb awn ee 
Advertising—Miscellaneous ............-0--ee0es 
- —Freight and express ..... 
VigmtRTEE GHTIIED 6 ou cc cccn cis cecceciseetceases 
BEE ci cond a Reedsedas deed seescstve sun cheeses 
Taxes—Social security hi 
Expense distribution (credit) ...............+06. 
, Expense miscellaneous ..........-.-++--++- 
* Workmen compensation insurance 


Se See... d ica eu e ae ies wee 


$ 23,376 
22,979 
26,058 

5,123 
2,368 
6,083 
1,128 
4,813 
3,781 
3,473 
1,630 
254 
3,006 
5,546 
459 
937 
3,010 
310 
261 
18,322 
240* 
4,959 
4,280 


$141,916 


$344,730 











* Denotes deduction. 


of $408,397 assigned to bakery products must be right because the 
predetermined percentage factors were right. Reasoning from 
that point, they argued further that since the $228,673 of direct 
expenses was right (even the Commission’s accountants had not 
challenged this), therefore the difference between two correct 
figures, or $179,724, must also be correct. However, since the 
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Commission refused ta put any faith in the predetermined per- 
centage factors and therefore refused to accept the $408,397 
figure, they also rejected the figure of $179,724. They kept com- 
ing back to the argument that it did not stand to reason that 52.13 
per cent of the indirect costs was applicable to bakery products 
while only 36.06 per cent of the direct costs should so be charged. 

To summarize the argument against the predetermined per- 
centage factors, they were, in the first place, not based upon a 
detailed cost study, and, in the second place, the detailed cost study 
which was made for another purpose threw considerable doubt 
upon their validity. 

In rebuttal against the respondents’ arguments for the validity 
of these factors, the Commission’s accountants attempted to show 
that the fact that results from the use of these percentages came 
very close to actual costs was not a valid argument in their favor. 
At the final hearing the Commission’s counsel presented Tables 
14 and 15, which were intended to show that other percentages 
could be used to achieve results even closer to actual costs than 
those used by the respondents. The percentages used, namely 
19 per cent for yeast, 8.25 per cent for bulk products, and 14 per 
cent for package products, were admittedly “pulled out of the 
air” by the Commission’s accountants. (The 19 per cent figure is, 
however, approximately the distribution cost of the predecessor 
Fleischmann Company.) The result obtained by the application 
of these percentages was about one-thirtieth of I per cent away 
from the actual cost figures. Furthermore, the ensuing alloca- 
tion of indirect expenses, as shown in Table 14, corresponds very 
closely with the relative amounts of direct expenses applicable to 
bakery and grocery products. Counsel for the Commission did not 
claim that the allocations thus arrived at were correct ones, but 
only that they looked as correct as those presented by the respond- 
ents. Standard Brands met this attempt to cast doubt on the pre- 
determined percentage factors by reductio ad absurdum. For this 
purpose they took two contrasting examples, as shown in Table 
16. In each of these examples the percentages used had no merit, 
but were purely arbitrary, and the accompanying respondents’ 
memorandum points out the fact that “these examples could be 
continued ad infinitum by merely changing the assumed percent- 
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TABLE 14—STATEMENT SHOWING 
Fie_p Costs OF 


PERCENTAGE Factors 


ALLOCATION OF THE ToTAL MONTHLY 
SALE AND De.ivery By Use oF ARBITRARY 








Average 
Monthly 


Net Sales Per Cent 


Bakery products 
Pound yeast 


Personal delivery........ $1,413,095 
OS eee 35,369 
Sales to grocers ......... 26,277 
. ££. eee 749,367 
Package products 68,505 
Total bakery products.. $2,292,613 





Grocery products 


Foil yeast $ 710,391 


Bulk products—Tea ...... 3,878 
Package products ......... 3,511,133 
Total grocery products. $4,225,402 
MEE. Giwcsadeukeennaee $6,518,015 





Alloca- Esti- 
tion mated 
Factor Field 
¢ ‘ost* 
19.00 $268,488 
19.00 6,720 
19.00 4,992 
8.25 61,823 
14.00 9.591 
$351,614 
19.00 $134,974 
8.25 320 
14.00 491,559 
$626,853 
$978,467 


Allocation 
of Total 
Average 
Monthly 
Cost 





$268,578 
6,722 
4,994 
61,843 
9,594 
$351,731 





$135,019 
320 
491,723 
$627,062 





$978,793 





* Variance from actual, 0.033346 per cent. 























Taste 15—ALLOcATION oF INDIRECT Costs TO BAKERY AND GROCERY 
Propucts ON Basis OF ASSUMED PREDETERMINED PERCENTAGE 
FACTORS 

3 (See Table 14) 
_ Direct Expense Indirect Expense Total 
Per Per Per 
Amount Cent Amount Cent Amount Cent 
Bakery products... $228,673 36.06 $123,058 35.70 $351,731 35.94 
Grocery products.. 405,390 63.94 221,672 64.30 627,062 64.06 
Ne -exewes $634,063 100.00 $344,730 100.00 $978,793 100.00 











ages for two classes of product. 


Such computations, however, 


could have no practical significance to a cost accountant unless the 

percentages used had the support of rational justification.” 
Concerning the figures taken from the Department of Com- 

merce in connection with wholesale grocery costs, the Commis- 
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TaBLe 16—Repuctio ap ABSURDUM APPLIED TO ARGUMENT AGAINST 
PERCENTAGE FACTORS 























Example X Example Y 
Per Per 
Sales Cent Amount Cent Amount 
TE. i.vuko6ee cee occa ae 10.0* $218,500 33.1F $724,187 
 {PSeer awa 753,000 5.0* 37,650 10.0* 75,300 
Package Sets 20.17 722,337 5.0* 179,000 
Total ............. $6,518,000 $978,487 $978,487 


* Assumed percentages. 
+ Percentages arrived at by deduction and computation. 


sion’s representatives had little to say except to argue against their 
appropriateness and their admissibility as evidence. The Com- 
mission might, however, have found a little ammunition in a fur- 
ther examination of the Census of Business for 1935, published by 
the Department of Commerce in 1937. In this Census of Busi- 
ness, wholesale operating expenses were analyzed in a way not 
attempted in any preceding census. Grocery wholesalers were di- 
vided into two groups—full-line wholesalers and wholesalers of 
specialty lines in groceries and foods. The business of Standard 
Brands would seem to fall in the latter rather than in the former 
category. The average operating costs of 10,119 establishments 
of this character for the year 1935 were 12.7 per cent, a figure 
substantially higher than the 10.04 per cent obtained by Standard 
Brands for the year 1936. This comparison must be modified 
somewhat, however, by the fact that, as shown by the same pub- 
lication, the expenses of 173 establishments with sales of more 
than a million dollars a year were only 11.5 per cent of sales. 
This figure, of course, should, strictly speaking, be compared, not 
with 10.04 per cent, which constitutes only part of the total operat- 
ing costs of Standard Brands, but rather with the 10.04 per cent 
plus such portion of the home office and advertising expenses as 
may be applicable to bulk and package products other than yeast. 
Nowhere in the record of the case is any such comparison made, 
and an attempt to arrive at a figure comparable to the census 
figure would hardly be possible. Such a comparison, if it could 
be made, would certainly be more valid than that presented by 
Standard Brands and would not look quite so good for their con- 
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tention. However, comparisons of this sort should never be taken 
seriously, and especially in this case the comparison of 10.04 per 
cent and 11.5 per cent is of very little merit. The latter percentage 
covers all operating costs, while the former does not; Standard 
Brands’ operations are highly specialized and hardly comparable 
with those of ordinary wholesale enterprises ; and, finally, the 11.5 
per cent figure is an average of which, according to the census 
reports, the components range from not more than 8.5 per cent to 
at least 17.1 per cent. It is impossible from such inconclusive data 
to decide anything about the propriety of Standard Brands’ costs. 


Allocation of Indirect Costs to Products 


The second major point with respect to which the respondents’ 
cost analysis was criticized has already been mentioned in connec- 
tion with the first. It related to the allocation of the so-called 
indirect expenses to products. The indirectness of this expense, it 
will be remembered, had to do with customer contact and not at 
all with product groups. The respondents’ cost analysis report 
consistently refused to call these expenses indirect, but designated 
them, instead “other field expenses at divisions and agencies.” It 
is not improper, however, to call them indirect if it is kept in mind 
that they were indirect only in the sense that they were expenses 
which were not involved in immediate contact with customers, as 
contrasted to those expenses, such as delivery and solicitation 
costs, which did involve contact with customers. 


, Standard Brands did not, strictly speaking, allocate these indi- 


rect expenses to products at all. The only complete product allo- 
cations which they made were those based on the predetermined 
percentage factors, and expenses were allocated in this way only by 
totals, and not by items or groups of items. In addition, however, 
as an incident to customer bracket allocation, the so-called direct 
expenses were allocated as between the bakery and grocery de- 
partments by means of the time studies and other methods which 
have been described. This necessarily brought about what might 
be called an implied allocation of the indirect expenses as to 
products. The Commission’s objection to this implied allocation 
lay in the fact that the percentages of indirect expenses which were 
thus assigned to the two divisions of the business bore so little 
relationship to the respective percentages of direct expenses. This 
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situation has been shown in Table 12. The Commission’s ac- 
countants did not believe that the allocation merely “by differ- 
ence” was a proper one and implied that they would have been 
better satisfied if the allocation of indirect expenses had been on 
the basis of the respective direct expense totals. This procedure 
would have resulted in a $55,398 smaller charge to bakery products, 
and a correspondingly smaller charge to yeast, for the indirect 
expenses. The result of this change in the method of, allocation 


is shown in Table 17. 


TABLE 17—RESPONDENTS’ ALLOCATION AND EXAMINER'S REALLOCATION OF 
ToraL Fretp DistrisuTion EXPENSE 











Bakery Products Grocery Products 





aie Total 





Per Per Per 
Amount Cent Amount Cent Amount Cent 





allocation—Indirect ex- 

penses allocated by dif- 

ference 
Direct expenses.... $228,673 36.06 $405,390 63.94 $634,063 100.00 
Indirect expenses. 79,724 52.13 165,006 47.87 344,730 100.00 








l 
Total expenses .... $408,397 41.72 $570,396 58.28 $978,793 100.00 





Examiner’s method of 

reallocation — Indirect 

expenses allocated in 

proportion to direct ex- 

penses 
Direct expenses .. $228,673 36.06 $405,390 63.94 $634,063 100.00 
Indirect expenses .. 124,326 36.06 220,404 63.94 344,730 100.00 








Total expenses . $352,999 36.06 $625,794 63.94 $978,793 100.00 


The respondents in their main brief took up the challenge of 
the Commission on this point, presenting the figures shown in 
Table 18 to indicate that, in their estimation, the change in the 
method of allocating indirect expenses would still have yielded 
substantial justification for the price differentials. The smaller 
charges to yeast result in somewhat smaller cost of sale and de- 
livery per pound in each bracket. The differentials between the 
brackets are correspondingly reduced and the total differential 
from the highest price bracket to the lowest is decreased by a 
trifle more than 1 cent per pound. The result is that the total 
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differential of 9.733 cents per pound lacks somewhat in justifi- 
cation of the total price differential of 10.5 cents per pound, but 
the respondents still insisted that a substantial justification of the 
price differentials existed; therefore, they argued, the Commis- 
sion’s objection to the method of allocating the indirect costs to 
products did not have a sufficiently substantial weight to make any 
difference in the final result. In showing these figures, the re- 
spondents of course did not admit that they were correct, but 
simply carried the Commission’s suggestion to its logical con- 
clusion. 

TABLE 18—CoMPaRISON OF Costs PER PouND AS OBTAINED BY RESPONDENTS’ 


METHOD AND AS RESULTING FROM EXAMINER’S REALLOCATION OF 
INpirEct FreLp DistriBUTION EXPENSE 




















Costs of Sales and Delivery Reduction in Cost 
(Cents per pound) Reduction Under 25 Cent Bracket 
—— ——— in Price 
Direct Under Direct 
Bracket Per Expense 25 Cent Per Expense 
Price Respondents Basis Brackets Respondents Basis 
ey eee 11.765 10.567 ~ ane ins 
eee 10.025 9.005 2.0 1.740 1.562 
Pwcanksckong, ca 6.929 3.0 4.052 3.638 
inn aesmennes 5.714 5.135 4.0 6.051 5.432 
ee 4.894 4.400 5.0 6.871 6.167 
Rs 2.542 2.287 6.0 9.223 8.280 
See 2.083 1.878 7.0 9.682 8.689 
) eee 1.437 1.295 8.0 10.328 9.272 
es 1.474 1.327 9.0 10.291 9.240 
a re 0.921 0.834 10.5 10.844 9.733 





In view of the fact that the disparity in percentage allocations of 
direct and indirect expenses was the most concrete evidence which 
the Commission could produce to the effect that the predetermined 
percentage factors were wrong, this demonstration by the re- 
spondents was a rather shrewd thrust at the Commission’s objec- 
tions to the predetermined percentage factors. If the direct ex- 
pense basis were to be adopted for the allocation of the indirect ex- 
penses, the predetermined percentage factors could be dispensed 
with for the allocation of total expenses between bakery and gro- 
cery products. If, then, some method could be devised for allocat- 
ing the bakery department expenses between yeast and the other 
bakery products, the necessity for using predetermined percentage 
factors would be entirely eliminated. 
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Allocation of Costs to Customer-Price Brackets 


The third major objection of the Commission to Standard 
Brands’ cost analysis methods related to the allocation of expenses 
to the customer-price brackets. Two items drew particular atten- 
tion. One was the technique used in allocating solicitation, service 
and bakery consultants’ costs. The other was the allocation of in- 
direct costs to the price brackets on the basis of previously allo- 
cated direct costs. 


Solicitation Costs 


It will be recalled that solicitation costs were allocated to the 
price brackets on the basis of reports of solicitation calls over a 
six-months period. These reports showed the number of calls 
made and the classes into which fell the customers on whom calls 
were made. No attempt was made to time the calls; each call 
was taken as a unit and the solicitation expense was distributed 
to the respective brackets on the basis of the number of calls 
made on customers in each bracket. The Commission’s objec- 
tion to this procedure was based on a feeling that solicitors’ calls 
on larger customers were likely to occupy more time than calls 
on smaller customers and therefore that the number of calls should 
be weighted by the time involved, bringing about a heavier charge 
to the lower-price brackets and a lighter charge to the higher- 
price brackets than the method adopted by the respondents. This 
feeling was apparently just an unsupported impression, since the 
Commission introduced no evidence in support of its contention. 
To the contrary, the respondents introduced evidence that, if any- 
thing, the solicitation calls on smaller bakers were likely to con- 
sume more time than those on larger bakers. The respondents 
admitted that the time of individual calls varied, but felt that they 
were erring, if at all, in the direction of allocating a smaller 
amount of solicitation cost to the small customers than those cus- 
tomers really should bear. The respondents’ expert witnesses ap- 
proved the call basis for allocation of this element of cost. The 
Commission did not make much of a point of this matter in its 
final report, but apparently had not changed its attitude toward 


this item. 
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Service and Bakery Consultants’ Costs 


The Commission’s report makes a rather obscure and quite 
extraordinary objection to the method of treating service costs 
and bakery consultants’ costs. These, it will be recalled, were 
assigned to customer brackets on the basis of time studies, a basis 
which would apparently have satisfied the Commission in connec- 
tion with solicitation costs. The Commission complains, however, 
that the service cost “has been charged to all customers, regardless 
of whether they have availed themselves of the service or not.” 
Referring to both servicemen and bakery consultants, the Com- 
mission’s report goes on to say that they were “represented as be- 
These statements 


” 


ing available to all customers free of charge. 
would seem to indicate that the Commission was somewhat hazy 
about the purpose and effect of all of these cost allocations, or 
perhaps the Commission is merely trying to point out some not 
readily discernible type of misrepresentation on the part of the 
respondents. From the cost accounting standpoint, it would ap- 
pear to the unbiased observer that the respondents’ methods in the 
case of these two items were above reproach. 


Indirect Costs 


More serious is the complaint with regard to the allocation of 
indirect costs to customer brackets on the basis of the previously 
allocated direct costs. Reference to Tables 8 and 10 will show 
that the result of this allocation is to apply approximately thirteen 


times as much indirect cost per pound to the 25 cent bracket as 


to the 14% cent bracket. For certain items, such as division and 
agency administration, such a result is probably not unreason- 
able. However, the same cannot be said of agency stockroom ex- 
pense which, by reference to Table 13, will be seen to be about 
10 per cent of the total amount of indirect expenses. It is hard 
to see how stockroom expense, if taken separately, could be ap- 
plied to the customer groups on any other than a per-pound basis. 
It is fairly obvious that it costs no more per pound to store yeast 
sold to 25 cent customers than it does to store yeast sold to 14% 
cent customers. With respect to this item, therefore, the 13 to I 
ratio does not hold true. The ratio should instead be I to 1. 
This means that some other items must have ratios substantially 
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in excess of 13 to 1, and the Commission was unsuccessful in an 
attempt to persuade the respondents to point out which expenses 
these might be. 

The Commission objected similarly to certain other items shown 
in Table 13 which could not possibly be yeast expenses and which, 
so the Commission’s counsel claimed, had been charged to yeast 
by the respondents’ methods. This claim was not a valid one, 
since all that the respondents had done was to assign a lump sum 
of these expenses to yeast. They had not assigned or purported 
to assign any specific item in this group of expenses to the pound 
yeast business. Therefore, from their standpoint it was futile 
to talk about how specific items of expense were related to specific 
customer brackets. The controversy thus finally came back to 
the validity of the predetermined percentage factors. If this were 
established, the subsequent steps in the analysis could be approved. 
If, on the other hand, the predetermined percentage factors were 
not found to be appropriate means for applying the field distribu- 
tion expenses to products, then all of the subsequent analysis 
amounted to little, since every figure dealt with was dependent 
on the predetermined percentage factors. 


Nationwide Costs 


The fourth point of disagreement with respect to the cost an- 
alysis had to do with the respondents’ use of cost data obtained on 
a nationwide basis for justification of a price schedule which did 
not cover the entire country. The price schedule shown in Table 
1, on which the complaint was based, applied to the Eastern Sea- 
board as far south as North Carolina and to the Eastern and 
Middle Western states and to the Far West, including the Pacific 
Coast. However, four different price schedules, all of them some- 
what higher than the schedule complained of, were in effect for the 
southern states generally, including the Southwest. Disregarding 
these different price schedule areas entirely, the respondents com- 
piled costs for the entire country. The Commission’s objection 
to this was that costs from areas not affected by the price schedule 
complained of were used in justification of that schedule. 

To this criticism the respondents’ reply was, first, that since 
the price schedule areas did not coincide with divisional areas the 
task of separating figures in such a way as to derive costs solely 
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for the principal price schedule area would have been a very diffi- 
cult one. Although it was true that ten of the sixteen divisions 
were entirely within the area covered by the principal price sched- 
ule, the respondents were afraid to take the costs from those ten 
divisions only as representative of the entire area, since they 
would then be accused of not presenting a complete cost picture. 
Another reason for not omitting the costs of any area from the 
study was that the predetermined percentage factors were applic- 
able to sales over the country as a whole. It would hardly be 
consistent to use nationwide cost factors in one part of the analysis 
and omit substantial portions of the nation from other parts of the 
study. Finally, the respondents argued that the elimination of cost 
data from areas covered by the other price schedules would not, 
in their opinion, have made any substantial difference. With this 
contention the Commission’s representatives were inclined to dis- 
agree. They argued that costs were probably greater in the areas 
covered by the additional price schedules for two principal reasons. 
One was that sales per capita and per mile were doubtless lighter, 
especially in districts such as Texas, Arizona and New Mexico, 
and the second was that climatic conditions made the storage and 
delivery of a perishable product, such as yeast, more expensive 
in these southern regions. The very fact that the respondents 
charged higher prices for their yeast in these areas was an indica- 
tion that in their own estimation the costs in these areas were 
higher than in the rest of the country. The result of including 
such presumably higher costs in the computation was to increase 
the costs per pound and hence to increase the cost differentials and 
to show a closer correspondence between price differentials and 
cost differentials. 


Promotional Costs 

During the hearings some objection was raised by counsel for 
the Commission to the inclusion of promotional costs as part of 
the costs of sale and delivery. A hint of this objection appears 
in the Commission’s report and there was some sentiment in the 
Commission for a declaration which would specifically exclude 
sales promotional costs from that category of costs which could be 
used as justification for price differentials. The idea back of this 
seems to be that Congress, in permitting “differentials which make 
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only due allowance for differences in the cost of manufacture, 
sale or delivery,” meant to interpret these costs in a very narrow 
sense. If this were true, it followed that the Federal Trade 
Commission should draw a distinction between those costs of 
sale which are necessary or inevitable and those costs which might 
be described as “frills.” Trade promotional costs, it was argued, 
are wholly within the control of the management. They merely 
determine whether more or less shall be sold and not whether any 
sales at all shall take place. lf this theory had been followed in 
the decision, solicitation, service and bakery consultants’ costs 
would presumably have been eliminated from the computations, 
and Standard Brands’ cost justification would have been upset on 
this ground alone. However, other counsel prevailed, and this 
step was not taken. 


Cost Justification between Brackets 

A point made at some length in the report of the accountant for 
the Commission but not given any weight in the final decision re- 
lated to the alleged lack of justification as between individual 
price brackets. Although the respondents’ cost study showed a 
cost differential of 10.844 cents as compared to a price differential 
of 10.5 cents between the extreme brackets, the accountant’s report 
pointed out that cost justification was lacking as between certain 
individual brackets in the schedule and certain others. Table 19 
shows this situation, in part. Six of the nine figures indicating 
reduction in cost from the preceding bracket are not as high as the 
corresponding reduction in price, and‘only three of the cost re- 
ductions from bracket to bracket are in excess of the corresponding 
price reduction. In one case particularly, the lack of bracket-to- 
bracket cost justification is very striking. This is between the 17 
cent and 16 cent price brackets. The cost per pound, as deter- 
mined by Standard Brands’ accountants, actually shows a net in- 
crease between these two brackets instead of showing a decrease 
as it does in all other cases. The reason for this phenomenon lies 
in a peculiarity of the method of analysis of route selling and de- 
livery costs which will be commented on hereafter. Part of these 
costs was assigned on the basis of delivery stop time which, as 
appears in Table 9, shows a normal decrease between the 17 cent 
and 16 cent brackets, but a considerable part was assigned on the 
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TABLE 19—STATEMENT SHOWING Costs oF SALE AND DELIvery or BAKERS’ 
YEAST PER Pounp (AS DETERMINED BY RESPONDENTS), AND 
COMPARISONS OF REDUCTIONS IN Costs For’ SPECI- 

FIED BRACKETS WITH REDUCTIONS IN RESPECTIVE 
Prices (CENTS PER Pounp) 











E rcess of Reduc- 
tion in Cost Over 
Reduction in 





Reduction Reduction Price—-I ndicating 
Costs of in Cost from in Price from Justification 
Price Sale and Preceding Preceding (Column 3 less 
Scale Delivery Bracket Bracket Column 4) 
Dinéiaans 11.765 nie - aa 
Bic on kate 10.025 1.740 2.0 0.260* 
i atharkae 7.713 2.312 1.0 1.312 
ianicence 5.714 1.999 1.0 0.999 
Ce 4.894 0.820 1.0 0.180* 
ae 2.542 2.353 1.0 1.353 
eee 2.083 0.459 1.0 0.541* 
1.437 0.646 1.0 0.354* 
eee 1.474 0.0377 1.0 1.037* 
, ee 0.921 0.552 1.5 0.948* 
14¢ sans 0.5% 





* Indicates failure of justification of price differential. 

+ Indicates excess of cost per pound of 16 cents bracket over 17 cent 
bracket. 

+ Respondents do not attempt to justify the lowest price bracket by costs 
of sale and delivery. 


basis of delivery “other” time (principally running time) which 
shows an increase from the 17 cent to the 16 cent bracket. Asa 
result, route selling and delivery costs actually show an increase 
between the eighth and ninth brackets although the quantity of 
yeast delivered decreased more than 15 per cent. Costs other 
than route selling and delivery show such decreases as might be 
expected in view of the number of customers and the quantity of 
yeast involved. 

It is a bit unfortunate from a standpoint of those interested in 
the effects of the Robinson-Patman Act that the Commission found 
it unnecessary to rule on this particular point. The Commis- 
sion’s failure to do so is easily understandable since, in view of 
the rejection of the entire cost analysis procedure, even the hypo- 
thetical acceptance of that procedure required for ruling on cost 
justification as between brackets was unnecessary. The respond- 
ents, in their brief, dealt with this point at some length. They 
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contended that it was unreasonable to demand that in the case of a 
price schedule of this sort every difference in price must be ac- 
companied by an equal or greater difference in cost. They argued 
that if the total cost differential is equal to the total price differ- 
ential and if cost reductions from bracket to bracket correspond 
in a rough way with price reductions, the reasonable requirements 
of the law have been met. They insisted that the instances in 
which bracket price differences were in excess of the comparable 
cost differences were “only such as would ordinarily develop within 
the framework of a graduated price scale.” They pointed out, 
furthermore, that the differences were “negligible in amount, being 
in each case but a small fraction of the one-seventh of a cent 
maximum difference per pound of bread and therefore 
clearly can have no effect on competition.” To make the last 
point clear, they presented the figures shown in Table 20. It can 
be seen from this table that the amounts of money involved in 
these failures of cost differentials to be as high as the correspond- 


TaBLE 20—CompuTATION SHOWING DIFFERENCES IN Cost oF Breap Cor- 
RESPONDING TO FAILURES OF Cost DIFFERENTIALS TO EQUAL 
Price DIFFERENTIALS 











A B Cc D 
Fraction 
ofa 
Cents Cents Cent Number 
per Pound perLoaf per Loaf of 

of Yeast of Bread of Bread Loaves 

23¢ price compared with 25¢ price. .0.2596 0.002596 1/385 38,520 
2e “ “Fe “ ..0.1798 0.001798 1/556 55,617 
18¢ “ ” “  19¢ “ ..0.5413 0.005413 1/185 18,474 
~~ * 9 « 184 “* ..0.3539 0.003539 1/283 28,256 
16¢ “ . ° ie * cae 0.010367 1/96 9,645 
14%¢ “ “ “ 16¢ “ ..0.9479 0.009479 1/105 10,549 











Explanation: 

Column A shows the excess of price differential over cost differential in 
cents per pound of yeast. 

Column B expresses the excess of price differential over cost differential 
in cents in terms of a loaf of bread, assuming one hundred loaves of bread 
to one pound of yeast. ' 

Column C expresses the excess of price differential over cost differential 
in fractions of a.cent in terms of a loaf of bread. 

Column D shoy’s the number of loaves of bread which a baker must 
sell in order to make the excess of price differential over cost differential 


amount to $1. 
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ing price differentials are extremely small. Their effect on com- 
petition would certainly be rather minute. In principle, however, 
the price differentials are not strictly speaking justified and the 
Trade Commission would presumably be within its rights if it so 
held. 


Advertising 


In evidence presented at the hearings and in their brief, the re- 
spondents deal with one element of cost as a possible factor in cost 
justification which their accountants had chosen to omit from 
consideration in the original analysis. This item was advertising. 
The average amount of domestic bakers’ yeast advertising for the 
first three months of 1937 was approximately $39,400. The re- 
spondents’ brief points out that if this item of expense had been 
utilized for cost justification purposes and had been spread over 
the quantity-price brackets on the basis of solicitation calls, the 
result would have been a substantial increase in the degree of cost 
justification. Table 22 shows the computations involved and 


TABLE 22—COMPUTATION OF Cost JUSTIFICATION WITH Direct ADVERTISING 
INCLUDED 














Quantity- Costs of Reduc- Reduc- 
Price Sale and Direct tions tions 
Bracket Delivery Advertsing Total Cost inCost inPrice 
(I e 1.446 13.211 a i 
. 10.025 1.460 11.485 1.726 2.0 
e Bests 7.713 1.088 8.801 4.410 3.0 
. ;, 5.714 0.706 6.420 6.791 4.0 
20... aes 4.894 0.574 5.468 7.743 5.0 
er 2.542 0.225 2.767 10.444 6.0 
iy diene oe an 2.083 0.187 2.270 10.941 7.0 
hin nts ules 1.437 0.116 1.553 11.658 8.0 
Dictionaries 1.473 0.095 1.568 11.643 9.0 
14%. : 0.921 0.058 0.979 12.232 10.5 








should be compared with Table 11. The call basis for the distribu- 
tion of advertising was derived from a study issued by the De- 
partment of Commerce entitled Wholesale Druggists’ Operations, 
Domestic Commerce Series, Number 86, 1934. Standard Brands 
did not make a serious point of this except to state that the omis- 
sion of advertising from the cost study was “another instance of 
the conservative character of the procedures followed by respond- 
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ents. . . . It directs attention also to the fact that in this study 
respondents have limited themselves to specific elements of dis- 
tribution costs which they felt were sufficiently susceptible of prac- 
tical cost analysis to enable them to meet their burden of cost 
justification.” 


Summary and Conclusions on Cost Justification 


In final summary on the matter of cost justication in this case, 
the following conclusions may be reached : 

First, as to the predetermined percentage factors, it would be 
presumptuous for an outsider who had not listened to all the testi- 
mony and examined all the documents to come to any conclusion 
as to whether the Commission should or should not have accepted 
these factors. It seems evident that the respondents were sincere 
in their belief that the Commission should accept these factors on 
the grounds of long use by respondents in their own business, in- 
herent reasonableness, as evidenced by a predecessor company’s 
experience and cost figures derived from independent sources, and 
their acceptance by eminent accounting authorities who had had 
opportunity to study them with care. As a matter of fact, the 
respondents doubtless felt that they would be placing themselves in 
a difficult position if they adopted any other means of product 
cost allocation, since any other method would have meant an aban- 
donment of costing methods which up to that time had been found 
entirely satisfactory. Their accountants’ report pointed out also 
the fact that a great deal of time and expense and the use of many 
arbitrary bases of apportionment would have been involved if the 
percentage factors had not been used. On the other hand, it is 
not difficult to sympathize with the skepticism of the Commission 
and its reluctance to accept a method of cost analysis which deals in 
cost totals and not in items, which is based almost exclusively on 
intangible factors of opinion and judgment and whose validity can, 
therefore, be established only by a weighing of that opinion and 
judgment and not by any objective tests. Members of the Com- 
mission’s staff had the feeling that the acceptance of these per- 
centage factors in this case might establish a precedent which would 
require them to accept almost anything in the way of cost analysis 
which anyone might wish to present. This feeling was doubtless 
exaggerated, but it was a factor in the final decision. Another 
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factor was the rather back-handed method of presentation used by 
the accountants for the respondents, which will be commented on 
in a later paragraph. 

Second, the allocation of direct costs to yeast, though criticized 
only by implication by the Commission, is open to some question. 
The procedure is shown in Table 7 and described in the accom- 
panying text. The Commission did not criticize the assignment of 
direct costs to the major classes of grocery and bakery products, 
but its report does complain that “respondents made no indepen- 
dent study and analysis for the purpose of allocating costs to bak- 
ers’ yeast, which is only one of the several products included in the 
bakery-product classification.” This complaint seems justified, in 
spite of a statement by the Standard Brands’ accountants that 
“each one of these costs was studied to determine which bakery 
products occasioned the cost.” This doubtless was done, but the 
result was that every item of direct costs was assigned to per- 
sonal delivery yeast to the extent of 84.53 per cent thereof, with 
the exceptions noted in Table 7. This percentage was the result 
of the application of the predetermined percentage factors to sales. 
This procedure showed that 84.53 per cent of all bakery expenses 
was applicable to pound yeast (see Table 6), but it did not in 
any way prove that 84.53 per cent of solicitation costs, for ex- 
ample, should be so assigned. To find the amount of solicitation 
cost actually applicable to yeast would have required a study not 
only of what calls were made by solicitors (as was actually done), 
“but what products were promoted in the course of each call, and 
to what extent. Such a study was presumably impracticable, but 
that does not mean that the application of 84.53 per cent of solici- 
tation costs to personal delivery pound yeast was not largely arbi- 
trary. The same applies to the percentages used for the other 
direct costs, except the 100 per cent applied to wholesale selling and 
delivery. No one could say definitely that they were wrong, but 
there is little evidence either that they were right. It should be 
pointed out that in one respect it made little difference how much 
of direct costs was applied to personal delivery pound yeast, since 
the total cost applicable was determined by the predetermined per- 
centage factors. If smaller amounts of direct costs had been ap- 
plied, a larger application of indirect costs would have made up 
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the difference, and vice-versa. The only ultimate difference would 
have been in the amounts of cost found applicable to the several 
price brackets, since the various elements of direct and indirect 
costs were applied to the brackets on differing bases. 

Third, concerning what the Commission insisted on calling the 
allocation of the so-called “other field costs at divisions and agen- 
cies” (the indirect costs) to bakery and grocery products, it is only 
necessary to say that the propriety of the result depended entirely 
on the propriety of the predetermined percentage factors. If the 
percentage factors were correct, then the allocation of these ex- 
penses by difference could hardly be objected to. If, on the other 
hand, the predetermined percentage factors were not acceptable, 
then it certainly follows that the allocation of the indirect costs 
to product groups falls with them. If it had not been for the 
percentage factors, the method of allocation by difference would of 
course never have entered into the case. The validity of the allo- 
cation of the indirect costs to yeast depends both on the prede- 
termined percentage factors and on the procedure as to direct 
expenses commented on in the preceding paragraph. The final 
result was that a lump sum of these costs was allocated to yeast 
and not any particular item or items of such costs or any pro- 
portion of any item or items. The respondents would have been 
thoroughly inconsistent from a logical standpoint if they had made 
any effort to assign any portion of this lump sum of indirect 
expense to yeast on any basis different from that used for any 
other portion. To do so would be to deny the validity of the pre- 
ceding procedure. 

In adhering rigidly and consistently to the percentage factors 
method of allocating costs to products, they laid themselves open 
to a form of superficial criticism by the Commission’s accountants 
and attorneys which would appeal to anyone who had had no 
accounting training and was not mathematically inclined, but which 
was certainly unjustified. This type of criticism has been men- 
tioned before, but perhaps an additional example should be given. 
The Commission’s report makes the following statement: 

The small item of “Foreign Commissions—$297.67” [see Table 13] 
is not applicable to sales within the United States. Nevertheless, re- 


spondents have included an amount of $119.45 (40.13%) of this item 
in the cost applied to bakers’ yeast. This small item of cost is trivial 


248 























October 15, 1939 N. A. C. A. Bulletin 





and would make little difference in the caluculation of respondents’ cost 
differentials. But it is cited to show the methods employed by respond- 
ents in their calculation of costs. 


The 40.13 per cent is derived as follows: Table 12 shows that 
52.13 per cent, or $179,724 of the $344,730 of indirect costs, was 
assigned to bakery products. Table 7 shows that $138,334, or 
76.97 per cent of the $179,724 of direct costs applicable to bakery 
products, was assigned to yeast. Multiplying 52.13 by 76.97 
gives 40.13, which is the percentage of total indirect field costs of 
sale and delivery applicable to personal delivery sales of bakers’ 
yeast. The Commission reasons that if 40.13 per cent of total 
indirect costs were applicable to bakers’ yeast, then 40.13 per cent 
of each individual item of indirect costs was so applied. This is a 
fallacy. The fact is of course that the 40.13 per cent is an aver- 
age and that as a matter of fact some items of the indirect cost 
are applicable 100 per cent to pound yeast, others are applicable 
not at all to pound yeast, and still others at varying percentages 
ranging between zero and 100. It is impossible to prove the cor- 
rectness of the average except by proving the propriety of the 
predetermined percentage factors, since the 40.13 per cent results 
from their application. However, it is thoroughly unreasonable 
to try to show that the 40.13 per cent is wrong merely by demon- 
strating that this average percentage cannot be applied to each in- 
dividual item of indirect costs. 

Fourth, the treatment of direct costs as related to price brackets 
" requires some consideration. The methods followed are sound, 
and are based on exhaustive study of Standard Brands’ operations. 
The only apparent criticism might be that in some respects the ac- 
countants tended to lean over backwards in order not to overstate 
the respondents’ case. This is true, for example, of the allocation 
of solicitation costs on an unweighted call basis even though, as 
the testimony indicated, the promotional calls on smaller customers 
tended to be longer than those made on larger customers. 

The outstanding example of understatement, however, is found 
in the analysis of route selling and delivery costs (see Tables 8 and 
g and the accompanying text). The driver-salesmen’s time, it 
will be remembered, was divided into two parts—stop time and 
other time. Stop time was assigned to the price brackets directly, 
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by means of time studies over a six-day period. Other time was 
assigned to the brackets on the basis of pounds delivered to cus- 
tomers in each bracket. The contrast between the two time dis- 
tributions is clearly shown in Table 9, which shows, for example, 
that the 25 cent bracket was responsible for 52.05 per cent of stop 
time, but only 23.35 per cent of other time. Stop time was used 
for the bracket allocation of that part of driver-salesmen’s salaries 
which was paid for the time involved, and indirectly for about 
half of the salaries of route foremen, extra salesmen and feeder 
men, as well as the expenses of route salesmen and route foremen. 
The result is that more than 50 per cent of the costs thus dis- 
tributed are charged to the 25 cent bracket and only about 2% per 
cent to the 14% cent bracket. Thus the 25 cent bracket is 
charged with about twenty times as much of these costs as the 
14% cent bracket, or about forty times as much per pound of 
yeast (since the customers in the 14% cent bracket bought about 
twice as much yeast as those in the 25 cent bracket). Other time 
was used as the basis for assignment of route salesmen’s salaries 
for the amount of time involved, and for car costs and the por- 
tion of other salaries and expenses not allocated on the basis of 
stop time. This allocation basis resulted in charging less than 25 
per cent of such costs to the 25 cent bracket and about 9g per cent 
to the 14% cent bracket. The small customers therefore received 
charges for only two and one-half times as much of these costs 
as the large ones, or about five times as much per pound of yeast. 

Standard Brands’ accountants could easily have found authority 
in Government publications and elsewhere for charging all route 
selling and delivery costs to customer brackets on the basis of stop 
time. In point of fact, they could have found examples of the 
charging of such costs on the basis of delivery calls, unweighted 
by time. If they had relied on such authority and had used de- 
livery stop time for the allocation of all of these costs, the result 
would have been a substantial increase in the cost spread between 
brackets and a marked increase in the apparent cost justification. 
The figures are shown in Table 23. The cost differential between 
the smallest and largest customers is increased from 10.8 cents 
to 12.6 cents, as compared to a price differential of 10.5 cents. 
Bracket-to-bracket justification is still not achieved, since five of 
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the nine decreases in cost are not as great as the corresponding 
decreases in price, but the changed procedure does have the effect 
of making the cost per pound in the 16 cent bracket lower than 
that in the 17 cent bracket. 

The reason advanced by Standard Brands’ accountants for not 
following this procedure was, simply stated, that they did not be- 
lieve in view of the operating conditions whose costs were being 
analyzed, that the stop time basis was appropriate. They made 
this decision in spite of the fact that they recognized that the 
stop time basis would substantially increase the apparent cost dif- 
ferentials and that the stop time basis, on superficial examination 
at least, could be fully justified. This decision lends weight to 
Standard Brands’ contention that no attempt was made to load 
the figures in such a way as to produce a wanted result. 

Fifth, the allocation of the so-called indirect costs to quantity 
brackets is possibly open to some question. This allocation was 
made on the basis of the direct costs previously allocated. Such 
a basis is not infrequently used in cost accounting when a rather 
general or remotely related item of cost is to be assigned, but the 
justification for its use is merely that no better basis can be found. 
This basis, like the dollar sales basis for distributing expenses to 
products, is a “last resort” method. When used for items of cost 
which are not large in comparison to total cost it is generally un- 
objectionable, since a more exact allocation would make little prac- 
tical difference. In the Standard Brands case, however, there is 
presented the spectacle of this type of allocation applied to nearly 
42 per cent of the total field costs of sale and delivery. This fact 
lends a degree of justification to the Commission’s objection to 
this procedure. If it be assumed that the $138,334 figure is cor- 
rect, however, any basis for its allocation in total to price brackets 
other than the one chosen would be equally arbitrary. 

The Commission criticizes the direct expense basis by attempting 
to show that it results in applying thirteen times as much stockroom 
cost to a pound of yeast sold to a 25 cent customer as it applies to 
a pound of yeast sold to a 14% cent customer. The method does 
not actually yield any such result, since the allocation as a whole 
represents merely an average of the allocations of its component 
parts. It can readily be granted that stockroom expense should be 
allocated to the price brackets on a basis of equality per pound of 
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yeast sold, and still the allocation as a whole may be defended on 
the ground that there are other elements which should be allocated 
on the basis of ratios much higher than thirteen to one. That this 
is the case is not difficult to believe when one looks at Table 9 and 
sees that 77 per cent of the bakeries take only 10% per cent of the 
yeast sold and that the final result of all of the allocations applies 
only 30 per cent of total expense to this customer group. Some of 
the general and administrative expenses of agencies and divisions 
certainly vary with the number of customers, some with the quan- 
tity of delivery service as measured by stop time, and some with 
the amount of solicitation. In all of these cases, the ratio between 
the highest and lowest price brackets is much higher than thirteen 
to one. The customer ratio is 175 to one, the delivery stop time 
ratio is twenty to one, and the solicitation call ratio is twenty-five to 
one. These, and not storage, are the activities with which the ad- 
ministration of divisions and agencies is chiefly concerned. 

The large size of the indirect expense item is due to strict adher- 
ence to the predetermined percentage factor method of applying 
field costs of sale and delivery to products and to the method 
chosen for distinguishing between costs which were direct as to 
customer contact and those which were not. The total of indirect 
expenses could have been cut down somewhat and a particularly 
sore point of criticism could have been eliminated by a direct an- 
alysis of divisional and agency stockroom costs. These amounted 
in total to $51,699. Their analysis as direct costs would have in- 
volved, presumably, a study of the operations of a total of 460 in- 
dividual stockrooms and would thus have materially increased the 
burden of the cost study. The portion of stockroom cost applicable 
to yeast could have been determined on the basis of floor space or 
cubic space requirements, and the assignment to brackets would 
have been on the basis of poundage. 

The result of this treatment of stockroom costs would have been 
to decrease the cost differential between the highest and lowest price 
brackets in two ways. In the first place, the stockroom cost would 
be allocated on a poundage basis, and in the second place, the bal- 
ance of the indirect costs after stockroom expense had been re- 
moved would have been allocated on the basis of a somewhat flatter 
distribution of direct expenses. The ultimate difference would 
probably not have been large, and the increased detail of the cost 


253 

















N. A. C. A. Bulletin October 15, 1939 








study would have been. considerable. The most important advan 
tage would have been the elimination of a talking point for the 
Commission. It is important to note that this procedure would not 
have changed the amount chargeable to yeast, since that was estab- 
lished by the predetermined percentage factors. If these were not 
acceptable to the Commission, no subsequent refinements of pro- 
cedure would be of much avail. 

Sixth, the use of nationwide costs for the justification of a price 
schedule which was not nationwide in scope lays the respondents 
open to a certain amount of justifiable criticism. The error in- 
volved, however, was doubtless one of judgment, and not of intent. 
This is a case where it should have been possible for the experts 
employed by the respondents to consult with representatives of the 
Commission and to come to some kind of agreement as to what 
procedure would be acceptable. It seems entirely possible that the 
Commission would have been willing to accept costs for the ten 
divisions which were on the major price scale as being fully repre- 
sentative of the entire area. As a result, the respondents’ cost study 
would have been made somewhat less burdensome and this objec- 
tion would not have been raised. However, no such conference was 
held and it seems evident from the Commission’s report that the 
use of nationwide costs was a contributing factor in the final deci- 
sion. A consideration complicating this possible procedure is the 
fact that the predetermined percentage factors were on a nation- 
wide basis. If nationwide costs were to be used for product an- 
alysis, it would be inconsistent to use restricted costs for bracket 
analysis. How much difference would have been brought about 
by restricting the study to ten divisions doubtless will never be 
known, since it would be a considerable task to unscramble the 
data sufficiently to eliminate the six divisions which lie in part or in 
whole within the other price areas. It seems rather unlikely that 
enough difference would be made in the final cost per pound to 
upset the cost justification. On the other hand, the Commission’s 
objection to receiving cost data which are not strictly speaking per- 
tinent to the case is easily understandable. 

Seventh, the inclusion of promotional costs as part of the cost 
justification of price differentials seems to be a thoroughly sound 
procedure, both from a theoretical and a practical standpoint. The 
difficulty in many cases of distinguishing between promotional and 
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“selling” (in the narrow sense) activities would rise to plague both 
respondents and Commission in practically every case in which cost 
justification was pleaded. The final decision of the Commission not 
to press this distinction was unquestionably a sensible one. It is 
very doubtful if Congress had any intention of setting up the Com- 
mission as a judge as to what is necessary and what is unnecessary 
in a particular case in the way of business expenditures. Certainly 
in the present instance the Commission would be treading on rather 
dangerous ground if it sought to say that the activities of solicitors 
and agency and division managers were unnecessary. The only 
practical test of necessity would seem to be the businessman’s deci- 
sion as to whether or not to spend the money. He does not ordi- 
narily make expenditures which he does not feel are justified by 
results. “Selling” is an activity which may be broadly or narrowly 
defined, and the broad definition is in as good standing as the nar- 
row one. The Trade Commission would find itself in a most un- 
enviable position if it were to undertake to pass judgments on the 
managerial decisions of all concerns whose activities come before 
it for review. It seems extremely doubtful, moreover, if it would 
be upheld by the courts, since there is nothing in the language of 
the Act to justify such a position. 

Eighth, little more than surmise can be indulged in with respect 
to cost justification from bracket to bracket of multiple-bracket 
price schedules. It seems likely in this case that no refinements or 
changes in the analytical procedure would have brought about a 


spositive justification as between each individual bracket and every 


other bracket. In some cases, certainly, the lack of justification was 
pretty substantial. However, it is true that the effects on competi- 
tion of these unjustified discriminations would be pretty small, 
and it is questionable if the courts would take charges of discrimi- 
nation based on such small differentials seriously. The Commis- 
sion in this case based most of its argument as to injury to compe- 
tition on the broad difference in price between the highest and low- 
est brackets, and even with that weapon was unable to produce very 
impressive evidence of competitive injury. 

Ninth, the respondents were speaking truthfully when they 
pointed to the omission of advertising from the cost justification 
analysis as an evidence of their attempt to be conservative. Prob- 
ably the principal reason for omitting advertising expense, how- 
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ever, was the lack of a reasonable basis for allocating this item of 
expense to customer brackets. Apparently Standard Brands’ ac- 
countants did not feel that the basis for distribution of advertising 
used in the Department of Commerce study was a proper one, at 
least in connection with Standard Brands’ business. They did ap- 
pear to feel, however, that they scored somewhat of a point against 
the Federal Trade Commission (which might be loosely identified 
with “the Government”) when they pointed out the effect which a 
practice approved by another division of “the Government” would 
have on their cost analysis. 

An examination of the actual figures in the Department of Com- 
merce study may give some additional clue to the reasons why this 
point was not further pursued, In this study the sales-call basis 
was used as a means of distributing to customers the entire func- 
tional group of expenses called “promotion.” “Promotion expense,” 
according to the study, “included advertising cost, salesmen’s com- 
pensation and traveling expenses for the time devoted to sales pro- 
motion.” The entire promotional division of expense amounted to 
3-143 per cent of sales, or 19.36 per cent of total expense. Adver- 
tising constituted only about one-eighteenth of the functional class 
of expenses, being 0.180 per cent of sales, or 1.11 per cent of total 
expense. It was, therefore, almost negligible. For that reason the 
exact basis used for its distribution did not much matter, and the 
sales-call basis was probably as good as any other. Standard 
Brands’ direct yeast advertising, on the other hand, was 2.67 per 
cent of sales or 10.15 per cent of total expenses applicable to yeast, 
including advertising. An item as large as this deserves a careful 
choice of basis for distribution. In this case, the sales-call basis 
would scarcely be defensible. 

The determination of a satisfactory basis for the application of 
advertising expense involves a careful study of the character of the 
advertising, the media used and the results which are intended to 
be achieved. Advertising is always one of the more difficult items 
of distribution expense to analyze. Generally speaking, the best 
basis to use is one related to expectations or potentials, but these 
are not always easy to measure. It seems probable that if the re- 
spondents had chosen to include advertising in the costs analyzed, 
the result would have been some increase in the costs spread be- 
tween large and small customers. The respondents might have 
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discovered another study of distribution costs published by the De- 
partment of Commerce in which gross margin is the basis used for 
advertising. This study is entitled Wholesale Grocery Operations 
and was published in 1932. If the gross margin dollar had been 
used in the present case, the result would have been a heavy weight- 
ing of advertising cost on the small customers and a much lighter 
weighting on the large ones, since the gross margin per pound ob- 
tained from small customers is high while that obtained from large 
customers is low. Another basis which might possibly have been 
used is the number of customers, on the theory that advertising is 
aimed at all customers alike, whether large or small. This would 
have resulted in extremely heavy charges against the small-cus- 
tomer brackets and almost negligible charges against the large ones, 
since the number of customers paying high prices was far greater 
than the number paying low prices. Even if the respondents had 
fallen back on the sales dollar as the basis for distributing adver- 
tising, the result would have tended in the same direction, although 
the effect would not have been as great. Allocation of advertising 
on the basis of an even amount per pound of yeast would not have 
increased the cost differential, but it is difficult to see why advertis- 
ing cost should be so distributed. It is even more difficult to 
imagine a basis for the allocation of advertising which would have 
decreased the cost differential. The conclusion must be, therefore, 
that it was a mistake not to make some effort to include advertising 
expense in the group of costs used for purposes of justifying the 





«price discriminations. 


General Conclusions 


In addition to the conclusions concerning the cost aspects of the 
Standard Brands case, there are certain general conclusions to be 
derived from a study of the Bird case and the Standard Brands 
case which are in the nature of lessons to be learned concerning 
various aspects of the administration of the Robinson-Patman Act. 





Some of these conclusions are as follows: 

(1) The most obvious lesson is that the Robinson-Patman Act 
has a great nuisance value. There is no way of knowing, of course, 
how much any case heard before the Federal Trade Commission 
costs the Government and the respondents. However, the cost in 
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the Standard Brands case must have been tremendous. The re- 
spondents could have saved themselves a very heavy expenditure 
if they had been content to accept a stipulation at the time of the 
issuance of the complaint. The cost of making a defense which 
involves a large amount of cost analysis, especially if the analysis is 
such as has not previously been carried on by the respondent, is 
bound to be so large that respondents to complaints will be under 
considerable temptation to accept the Commission’s verdict without 
a struggle, even though convinced that their cause is just. 


(2) A second lesson, somewhat related to the first, is that elabo- 
rate cost studies should not be undertaken without consultation 
with representatives of the Commission in order to ascertain how 
complete and how detailed the cost studies must be. In the Stand- 
ard Brands case, it seems possible that a study of only ten of the 
respondents’ sixteen sales divisions would not only have sufficed, 
but would have eliminated one cause of objection to the cost study. 
This observation may possibly be the result of too much faith in 
the good intentions and co-operative feeling of the Commission’s 
representatives, but is made on the basis of a strong impression 
that the Commission’s accountants and attorneys are in general 
imbued with the idea that they are not primarily prosecutors and 
that doing their duty is not inconsistent with giving advice and 
assistance to those who may be under investigation. 

(3) The method of presentation of cost data to the Commission 
is fully as important as the nature of the cost data and must be 
given very careful study. In this respect Standard Brands’ prin- 
cipal cost exhibit has some serious shortcomings. The most im- 
portant of these is the fact that the assignment of costs to products 
by means of the predetermined percentage factors is very inade- 
quately explained. The data and computations shown in Table 4 
were not included in the respondents’ original cost report and were 
elicited only when the Commission’s representatives insisted on 
knowing how the predetermined percentages were applied. In spite 
of the fact that the predetermined percentages were the backbone 
of the entire analysis, they are not mentioned in the accountants’ 
report until the very end. Throughout the early part of the report, 
the reader is inevitably given the impression that the direct costs 
which are mentioned are direct primarily as to products and the 
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significance of the fact that these costs are primarily direct as re- 
gards customer contact is completely lost sight of. The fact that 
the predetermined percentage factors were not adequately ex- 
plained in the original cost presentation gave a most unfortunate 
and unjustified impression that there was something about these 
percentage factors which the respondents did not care to have ex- 
amined too minutely. It is probably natural that the accountants, 
having spent most of their time on the details of the information 
necessary to allocate costs to customer brackets, should have de- 
voted most of the report to these matters and as a result neglected 
the allocation to products, which required merely an examination 
and acceptance of the companies’ own method of product allocation. 
However, the result was decidedly unfortunate and could have 
been avoided if the character of the predetermined percentage fac- 
tors, the reasons for accepting them, and the computations which 
they involved had been given the prominent position in the report 
to which they were entitled. 


(4) A conclusion easily reached from the Standard Brands case 
is that the respondents’ own cost accounting methods, no matter of 
how long standing, will not necessarily be accepted by the Federal 
Trade Commission. The use of the predetermined percentage fac- 
tors by Standard Brands considerably antedated the Robinson- 
Patman Act and certainly could not not have been adopted with 
defense of allegations under that Act in mind. Still, the Commis- 
sion concluded that these factors did not have a sound basis and 
therefore that they were not acceptable for purposes of cost justi- 
fication. A conclusion which might be derived from the Commis- 
sion’s attitude toward these factors is that in the Commission’s 
estimation, Standard Brands’ management had been deceiving it- 
self by using these factors for managerial purposes. It would not 
necessarily be true, of course, either that cost methods satisfactory 
for justification of the Robinson-Patman Act would be suitable for 
managerial purposes, or vice versa, and in this case, Standard 
Brands’ cost allocation to products, regardless of its apparent use- 
fulness as a managerial device, failed to meet with the Commis- 
sion’s approval for purposes of cost justification. 


(5) It is safe to say that at least for a considerable time to 
come no particular methods of cost analysis for purposes of the 
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Robinson-Patman Act will be approved by the Commission. The 
fact that the Commission took no exception to the analytical 
methods used in the Bird case does not signify that similar methods 
would meet with approval in other cases. Also the fact that the 
Commission disapproved certain portions of the Standard Brands 
cost analysis does not mean that similar methods used in other 
cases might not meet with approval. At this stage in the adminis- 
tration of the Robinson-Patman Act, the Commission is feeling its 
way, and for that purpose has adopted the attitude that each case 
must be decided on its own merits. Therefore, no lessons can be 
learned from either the Bird or Standard Brands case concerning 
the propriety or impropriety of specific methods of allocating dis- 
tribution costs to products or customers. 

(6) The fact that very little reliance can be placed on authority 
is one of the important lessons to be derived from the Standard 
Brands case. The respondents employed accountants with the high- 
est reputation to perform the cost analyses and then obtained the 
services of expert witnesses whose names are known and respected 
throughout the accounting profession. These witnesses approved 
the accounting theories and methods used in the most thorough- 
going fashion, but all this weight of authority made not the slight- 
est dent in the Commission’s skepticism. In contrast to this, Bird 
and Son, although employing a nationally known accounting firm 
for the preparation of the figures, made no effort to introduce 
opinion testimony as to the correctness of the procedures. If one 
can judge from these two cases, the appeal to authority is not a 
particularly worthwhile form of evidence in these cases. This ob- 
servation applies, in the Standard Brands case, also to the evidence 
with regard to competitive factors. The respondents introduced 
marketing experts who testified that in their estimation Standard 
Brands pricing schedules could have no substantial effect on com- 
petition, but this evidence too was thoroughly discounted by the 
Commission’s decision. 

(7) In connection with competitive factors, it is worth noting 
that the Commission has apparently decided to attempt to prove 
only potential injury to competition and will probably not make 
any effort to show actual competitive injury, at least unless such a 
showing can be made more easily than in either the Bird or the 
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Standard Brands case. If the courts prove to be content with the 
showing that the practices complained of may possibly result in a 
lessening of, or injury to, competition, the task of the Commission 
will be measurably lightened. 


(8) A conclusion which must be only tentative is to the effect 
that where a series of quantity discounts is complained of the cost 
justification must extend to each step in the series or schedule and 
cannot confine itself to proof that the cost difference between the 
highest and lowest price brackets is equal in total to the correspond- 
ing price difference. It was unnecessary in the Standard Brands 
case to make such a ruling and the Commission did not do so. 
However, it seems quite possible, in view of the criticism leveled 
at the Standard Brands cost justification by the Commission’s rep- 
resentatives, that such a ruling might be made where the facts in a 
given case seemed to justify it. It would be easy to imagine a case 
in which a price schedule containing several steps might be made 
up in such a manner as to contain deliberate and harmful discrimi- 
nations, even though cost justification would exist as between the 
highest and lowest price brackets. This was undoubtedly not true 
as regards the Standard Brands price schedule, but it is hardly con- 
ceivable that the Commission would leave such a loophole open in 
other cases. 


(9) Another conclusion relates to the discernible tendency on 
the part of the Commission to limit the costs which may be used 
for purposes of justifying price discriminations to those costs 
which apply to manufacture, sale and delivery in a very narrow 
sense. Specifically, it is apparent that sales promotional costs are 
under suspicion, and a similar attitude might very well be taken 
toward general and administrative costs which have only an in- 
direct relationship to the particular activities named in the Robin- 
son-Patman Act. Standard Brands made no attempt to allocate 
the latter group of costs. They were allocated in the Bird and Son 
case, but there they constituted only a very small portion of the 
total. In the case of an enterprise such as Standard Brands, some 
portion of the general and administrative expense is applicable to 
manufacturing activities and therefore would necessarily be ex- 
cluded from cost justification based on costs of sale and delivery. 
To that extent, its exclusion would be fully justified. However, 
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for reasons indicated heretofore, it is to be hoped that the Com- 
mission will not take a narrow viewpoint toward the expenses 
which may be included in cost justification analyses. 


(10) A final conclusion derives as much from other complaints 
that have recently been issued as from the Standard Brands case. 
The complaint against the Simmons Company is an excellent ex- 
ample. The conclusion is to the effect that the Robinson-Patman 
Act, far from being moribund, as seemed to be a common impres- 
sion for a time, must be reckoned with in connection with any ex- 
isting or proposed schedule of differential prices or discounts. 
Especially is this true when the discounts are granted either on the 
basis of quantity purchases over a period of time or to a central 
organization to whose units direct deliveries are made, or both, as 
in the case of Standard Brands. It behooves any seller on such 
terms to consider deeply whether or not it can be proved that 
differences in cost march along with such differences in price. 




















